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The Oromia Rural Land Dispute Settlement Scheme, Sambiguous and
Expectedly Not Working

Birhanu Beyene Birhanu]
Introduction
In a region where a great majority of the populatives in rural areas, rural land disputes
deserve a unigue treatment. It sounds very reasmnabsuch regions, to design a unique
dispute settlement scheme for rural land dispUibis is exactly what the Oromia region has
done. However, the scheme set up by the regiorersuffom serious ambiguities, which
inevitably makes the scheme not working. Therefarethis paper an attempt is made to
show where the scheme suffers from ambiguities whdt evils may result from the
ambiguities and how the ambiguities should be add@ As the scheme is set out under
Oromia Rural Land Administration and Use ProclaoratNo.130/2007, this work is limited
to the analysis of this proclamation in light ofngeal principles of alternative dispute

resolution.

This paper is divided int¥ sections. Sectioh gives the outline of the scheme. Sectibn
pins down the parts of the scheme suffering frorbigmity. Sectiorlll conjures up the evils
resulting from the ambiguities. Sectidd deals with the way forward. Finally there is a

“conclusion and recommendation” section.

I. The Dispute Settlement Scheme
Proclamation no.130/ 208thenceforth the proclamation) of tBeomia Regiohsets out the
rural land dispute settlement scheme (henceforfigrrexl as the scheme). Art. 16 of this

proclamation is the only provision laying out the scheme. Whetispute over a rural land

(M Birhanu( LLB,LL.M) is a Lecturer in the Law School of Jimma University. He can be reached by
birejana@yahoo.com

Y The full name of this proclamation is: “Proclaroati to amend the proclamation No.
56/2002,70/2003.103/2005 of Oromia Rural Land Adstiration and Use Proclamation No.130/2007.”

2 Oromia region is one of the 9 states constitutivgFederal Democratic Republic of Ethiopia.

% The article reads:

Conflict and Dispute Resolution

1) Any conflict or disputes arising on land sh@lresolved as follow:

(a) First application shall be submitted to theald€ebele Administration.

(b) The parties shall elect two arbitrasjd elders each.

¢) Chairpersons of arbiteratiwif] elders are elected by the parties or by the ralbédersgic], if not agreed
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arises, according to this provision, an applicatiast first be submitted to the locadbele
Administratiof. Then the disputing parties must appoint ®iders eachi.The elders will
have a chairperson who is appointed by themsepaasies or thekebeleadministrator. Of
course, thé&kebeleadministrator appoints a chairperson when botliggaand then elders are

not able to reach an agreement to appoint one.

Once the elders are composed this way, then they raportthe result of their workto the
kebeleadministrators with in 15 da3# is the responsibility of theebeleadministration to
make the elders observe this time Yin@he reported findings of elders then must be
registered by the kebele administration. Ke&eleadministration is also required to put its
seal on the copy of elders’ finding and hand ovéo ithe parties. A party who is not happy
with the result reported by the elders can initeteroceeding over the dispute invareda

court with in 30 days of the registration of theuk in thekebeleadministratio’. The party

up on shall be assigned by local kebele admingtrat
(d) The Kebele Administration to whom the applioatiis lodged, shall cause the arbitraig] elders to
produce the result of the arbiteratio[sic] 15 days.

(e) The result of given by the arbitration shallregistered at the Kebele Administration., and @esk copy
shall be given to both parties.

f) A Party who has complaint on the rating[sic] exlsl has the right to institute his case to the \Gareourt
attaching the result of arbitration eldersc] within 30 days as of the date registered by trebéde
Administration. .

g) Woreda court should not receive the suit ifrigult given by the arbitration is not attached.to

(h) The right of further appeal to the high cosrtéserved for the party dissatisfied by the denigiiven by the

woreda court.

(i) If the high court reversed the decision renddg the woreda court, the dissatisfied party mgpeal to the

Supreme Court.

j) The decision given by the Supreme Court shathiesfinal.
2) Notwithstanding the provision described Sub-&etil of this Article, the parties shall have thight to
resolve their cases in any form they agreed upon.

* The proclamation says nothing as to the form amdent of theapplication

® Note here that | prefer to use this temiters rather than the phrases used in the English vetsi@xpress
these individuals. The individuals are expressethénEnglish version in a so ridiculously —wordddgses as
“arbitrary elders”, “arbitral elders” as you caresa the above note.

® The law is silent as to the solution if a party willing to appoint his side of elders

" Here note that | prefer to use the phrase “thelresf their work” rather than the phrases usedtia
proclamations such as “the result of arbitratiom’,the English version; “the result of conciliatiprin the
Ambharic version and in the Orompha version, becausé phrases are used mindlessly as it is showediion
two of the paper.

8 15 days since when? There is no answer in thdgmation

® What if this time limit could not be observed? Agahere is no answer in the proclamation

19 No answer in the proclamation as to the questinngood cause exception for untimely applications.
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must attach the findings of the elders with theiplecation to the court as the courts must not
accept the application with out the findings beatigiched thereto.

A party who is not happy with the decision of theredacourt can take an appeal from its
decision to a high court. If the high court revertiee decision of the@oredacourt, an appeal

lies to the Supreme Court. The decision in the &uprCourt will be final.

This is the scheme for the rural land dispute esigint in theDromiaregiort™. However, this

scheme suffers from ambiguities. The ensuing seq@ios down these ambiguities.

[I. The Ambiguities in the Scheme

As shown above, there are many questions to whielptoclamation fails to give answers,
but the scheme is ambiguous basically at two dthportant points which has the potential
of making the whole scheme a- not — working onethis section, these ambiguities are
identified and explained.

A. The Role of Elders; How Do They Need to Approach # Disputes?
A reader who comes across, in art.16 of the proafem (the English version), such phrases
as “arbitrary elders” [sic] (see art.16 (1) (b)arbitration elders” (see art.16 (1) (c), “the
result of...arbitration” (see art.16 (1) (e)) etc nragh to conclude that the role of the elders
is that of arbitrators. A bit more focused readihgwever, reveals that their role is not
intended to be that of arbitrators as we knowteation in the 1960 civil code(art.3325-
3346) and the 1965 civil procedure code(arts.31%#hd 350-3575

The decision of arbitrators (it is called “awar@)as enforceable in the court of law as court
judgments are. This is unequivocally stated undeBE0 of the 1965 Civil Procedure
Code**Once arbitrators pass their decision on a disphte dispute cannot be entertained

subsequently by courts. The only ways that putrtsan contact with arbitrators’ decision

1 Note that the scheme, however, does not prohéstigs from resolving their dispute in way otheartjust
expressed in the above paragraphs if they coukeka@ee art.16 (2) of the proclamation)

2 Note here that the arbitration laws which are ently in use in both state and federal jurisdictoa found in
these codes.

13 Even it is required to be written in the same faam court judgments (see art.318(2) of the 1965l Civ
Procedure Code)
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are the procedure of appeal (see art.350- 354e0€Cihil Procedure Code), setting aside ( see
art-355-357 of Civil Procedure Code) and the exeoubf awards( see art. 319 of the Civil

Procedure Code).

The elders’ “findings” in the proclamatiohave none of the qualities of the award as
explained in the above paragraph. Art 16(1) (fitted proclamation clearly state that any
party dissatisfied with the elder’s finding canrsta fresh proceeding in the@oredacourt.
Thus, we can conclude that elders are not intetmled arbitration as we know arbitration in
both the civil and civil procedure codes. Unlike todes, the proclamation does not give the
elders’ finding the effect afes judicata®. However, one may argue that theredacourt is
intended to serve as an appellate court reviewhegetders’ finding based on art.16(1)(h) of
the proclamation which reads: “The rightfofther appeal to the high court is reserved for
the party dissatisfied by the decision given by wWwredacourt”. The problem with this
argument is that unlike the English version botk tbhrompha version( the controlling
version) and the Amharic version of art,16(1) (h}he proclamation do not presuppose the

existence of any appeal before the disputes latiuki high courts.

If the woredacourt is intended to serve as an appellate codny, is it not clearly provided?
All the three versions (the Orompha, Amharic anglEh) of art.16 (1)(f) state that a party
dissatisfied with elders’ finding can institute liase in thevoredacourt — there is nothing
which goes like “ the party can lodge his appedhtworedacourt.” If theworedacourt is
intended to be an appellate court, what is the mée¢kbose requirements under art16 (1) (g)
stating that the findings of elders must be attddbahe application? It will be superfluous to
state this as an application for appeal needsate as an annex the records of the lower
court and in this case the records of elders @se&27 (2) and 350(3) of the Civil Procedure
Code). Therefore, the legislator is not talking @bappeal when it says a dissatisfied party

“has the right to institute his case to theredacourt.”

Once we rule out the possibility that the role lafees could be that of arbitrators, the next
guestion is: is it that of conciliators? The answgel resounding “No”. Of course in the

Amharic version of the proclamation we encountechsphrases as%°'p iTOM-".  “%°I"

14 As to theres judicataeffect of awards, see art.244 (2) (g) of the Giribcedure Code.

5| have posed the question t $ear summer students of 2009/10 academic yeanésalall of them are
judges inworedacourts ofOromia region)whether they treated such cases as an appdadsh suits, all of
them told me that they treated them as fresh suits.
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<0?f’( See !6 (1) (S) (W) () of the proclamation) in the Orompha version as
“araara’ (see artl6(1l) (d),(e)(f) of the Proclamation) ahdn we may be tempted to
conclude that the elders are intended to do caiciii or play conciliator. However, after a
serious look, what we glean from the proclamatiannot in any way lead to the conclusion
that their role is that of conciliator, as we kno@nciliation and conciliators in the Civil Code
(note that the region’s law of conciliation is faumainly in the civil code (arts.3318-
3324).From the provisions of the Civil Code on tlemciliation, all we can easily get is that
conciliation is a voluntary proce$dt is impossible to imagine a conciliation procesih
out the cooperation of parties to the dispute. H@reas it is shown in section I, the scheme
requires land disputes to first be submitted tceredd Make no mistake here. Conciliation
could be law- required — a law may require dispttelse tried with conciliation first before
any proceeding is tried subsequetitly{However, what we have in the proclamation caimeot

understood even as this kind of (law- required)cdation.

Legislations may require disputes to be submitted conciliation before any other
proceedings are tried, but all these legislati@upiire this based on the acknowledgment of
the fact that the conciliation (or conciliators) ynaot produce any result and therefore they
provide the next step with out tying it with theistgnce of dinding'® by the conciliators. In
other words, these legislations make the next phaee (beyond the conciliation) available
for parties even if there is no finding by the aiators for whatever reason. However, in the
proclamation the next proceeding (i.e. the coudceeding) is tied with the existence of
findings by the elders. Art 16(g) of the proclaroatistates that theoredacourts must not
handle rural land disputes unless the finding ef ¢éfders is annexed. That means the next
proceeding is not available for parties unlessehgm finding by the elders. Therefore, the
role of elders is intended to be different from @éation. Conciliation does not necessarily

result in a finding by conciliators.

6 See art.3307, 3318, 3322(2) of the Civil Code.

17 See the Labor Law Proclamation No.377/ 2003, aal and Cooperative Societies Proclamation
N0.147/1998, art, .46.

18 This term must be understood to mean “a propos®dtisn”. It must not be understood to include
“memorandum of non conciliation” as expressed urdtd321 (3) of the Civil Code.

9 Assume parties are not willing to give any infotima on the dispute to conciliators, how can caatirs
then come up with any finding. Under this circumsts, conciliators are simply supposed to draw
“memorandum of non-conciliation”(see art.3321(3}ha# Civil Code)
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There is also evidence that what elders are intbhdealo is not conciliation (as we know
conciliation from the Civil Code). From art 16(X) ¢f the proclamation, we can understand
that there is a possibility that the findings oé thlders could bind parties with out their
express consent to the findings. However, art.3@32of the Civil Code sates that “[t]he

parties shall not be bound by the terms of the comgser drawn up by the conciliator unless

they haveexpresdy undertaken in writing to confirm them (emphasis added).

The other evidence is the legislator’'s intentionnoft wanting the elder’s finding to be
confidential. Confidentiality is a key element ionciliation. Obviously, the success of
conciliation depends on the availability of the egsary information to both the parties and
conciliatorg®. Parties will not give such necessary informatibnthey feel that the
information can be used against them by the opgqueatty or by any public authority in any
other proceeding. Parties will not give such infation if they feel that the information is
embarrassing to their personal lives or prejudidimgheir commercial transaction. So to
encourage parties to give information (and thesutostantially increase the likelihood of the
success of a conciliation), the information obtdine conciliation must be kept confidential.
Parties give information in the expectation tha thformation will be kept confidential.

Thus, confidentiality is one of the fundamentahedats of conciliation.

When we come to the proclamation, parties are requd annex the findings of elders to the
application to a court (see art.16 (1) (f) (g) oé tProclamation).lt means parties to a rural
land disputes cannot have an expectation that ibeepding before the elders will be kept
confidential. It is difficult to imagine conciliaih with such an environment. No conciliation

works unless this expectation is there on the gfguaarties. So, all we can conclude is that the

elders are not intended to do conciliation.

If the role of elders is neither that of arbitr&oior conciliators, so what is it? Here, one may
contend that neutral third persons (other thantspunay involve in a dispute resolution not
necessarily as arbitrators or conciliators (as mewkarbitrators and conciliators in the Civil

Code or the Civil Procedure code), they may belirain other capaciti€s.; and therefore

2 That is the reason why art.3319 (1) of the Ciwildé requires parties to provide necessary infoomati
conciliators.

L For example in USA, there are such forms of ADRwhich third persons are involved) as:

e Fact-Finding — it is a process by which a neutral expert, augrof experts, is asked to resolve a
factual dispute. The fact-finder relies upon infatian provided by the parties as well as informatio

7
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the proclamation could be understood as assigthiegelders other role than the role of
arbitrators or conciliators. No body can say the proclamation must make the role of
elders only either that of arbitrators or concdiat It could be a different one, but the
guestion is if their role is intended to be a dife one, then the proclamation (or any law
supplementing the proclamation) must come up wéihsonably detailed procedures or
guidelines as to the way elders need to approaehdibpute. Then looking at such
procedures, we would be able to tell what the aflelders is. Unfortunately, there are no
such procedures or guidelines. If their role waat tf either arbitrators or conciliators, the
proclamation would not need to come up with theitisd procedures and other rules as such
things are already covered in the part of bothGh& Code and the Civil Procedure code on

conciliation and arbitration. All needed is to gomefer to the codes.

In general, the proclamation is so confusing that difficult to tell what the role of elders is

intended to be in the rural land dispute settlerseheme.

B. The Value of the Elder’s Findings

The other ambiguous thing in the proclamation jerscheme) is the status of the findings of
the elders. Let us say that the disputants exphesisconsent to the findings, what will then
its status be? Is it going to have the statusaufrdract or a court decision? The proclamation
is silent to this issue. So, a problem could aifisme of the parties fails to comply with the
findings of the elders to which they express tlweinsent. The proclamation does not give

any clue how to get the party comply with it.

he collects himself. He analyzes the facts beasimghe dispute, and issues a factfinding repore Th
report is non-binding and used as an aid to se¢thtmegotiations. Factfinding is often ordered in
disputes that arise in the public sector.

e Mini-trial - is a voluntary procedure in which parties engiage truncated, non-binding trial before a
neutral they select to be their judge. The attosniey each side present documentary evidence and
summarize the testimony they would present at.tfidle mini-trial is usually used by corporate
defendants to give executives an opportunity tessshe strength of their own case and that of thei
opponent. The goal of a mini-trial is to induce fagties to settle their dispute.

« Med-Arb - it is a combination of mediation and arbitration inieh a third party neutral first attempts
to achieve a mediated settlement of a dispute.dfliation fails, the same neutral then becomes an
arbitrator conducts a hearing and renders a fiaailsibn.

» Court-ordered arbitration - it is a form of dispute resolution in which parties aequired to present
their cases to a neutral, court-appointed arbitrb&dore they can proceed to trial. It is used &nm
states and federal district courts for civil cadescourt-ordered arbitration, the arbitrator hetrs
evidence and issues a decision, and either sideapygal for a trial de novo. Some states impose fee
shifting so that a party who appeals an arbitratissard to a civil trial and fails to better his fims at
trial must pay a portion of the other side’s costs.
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The question as to the status of elder’s findingseaalso when one of or both parties does
not express their consent to the finding. The giaaicarticle 16(1) (f) suggests that it could
still be binding on the parties unless a court peating is initiated with in 30 days of the date
of the finding is registered by th€ebeleadministration. It is not clear how binding it is,

though (as raised above, is it binding in the sam@g as contract is or court judgment?)

The other scenario which calls for an answer aseostatus of the finding is when one or
both parties to the dispute are not happy witlmdt mitiate a proceeding in the court over the
dispute. It is not clear how the court must tréwe finding of the eldef& Can the court
ignore it all in all and resolve the dispute foliogy the same regular procedure it applies in
other case$? Or is the court to give any weight to the findinjzhe answer is in the
positive, what is that weight the court must attézhhe finding? The proclamation fails us

here too and gives us no clue to these questions.

[1l. The Price of Ambiguity

In a state where more than 90% of the populatiolivisg in the rural areas, rural land
disputes takes a special pl&teThey must be studied and handled very carefdihese
disputes are not just ordinary disputes; they reawery far-reaching impact on a range of
issues from economics to politics and to peacesawdrity. If a scheme for the settlement of
rural land disputes is not painstakingly desigriethay result in too many plots of land not
tilled or harvested in the right season due toohgoing dispute over them. Inevitably, such
scenarios will have a bearing on the economy of dbentry and in other spheres too

including the politics.

A bad scheme may also end up creating hostilitiesvdéen the disputants rather than

allowing creative solutions, which can satisfy dirties to the dispute. Obviously, a farmer

22 Note here that when a dispute is brought befoeecthurt, the finding of the elders must be attadiwethe
application by the parties; courts cannot procedth the case unless it is attached —see art.16¢f)(be
proclamation

2 If the answer is yes , then what is the pointtifging parties to go through the procedure befheepanel of
elders and making them annex the finding of eltethe application

24 Out of the total population of 27,158,471 livimgOromia region, 23,788,431 live in rural areae Bederal
Democratic Republic of Ethiopia Population Censwsn@ission,Summary and Statistical Report of the 2007
Population and Housing Census, population sizedsyand Sep,66,UNPF,2008
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whose land (that means his livelihood, to say #sest) is taken away in an environment of
such hostility may resort to self-help that dediytcreates disorder (state of nature scenario)
in the rural communities. Therefore, there is naggeration to say that rural land disputes

are so unique that they must be treated that way.

A scheme for the settlement of land disputes mustamong other things, affordable,
efficient and sensitive to the vulnerable groupsaddociety(such as children, women, the
poor,etc).To come up with such scheme, it is neéddedentify and characterize different
rural land disputés. However, all understandings about the far-reachimgact of rural land
disputes; all studies as to the nature of freqyeanilsing disputes etc, is meaningless if the
scheme finally designed is fraught with ambiguitiésnbiguity is this much costly. A
scheme, which is ambiguous, takes us nowhere.élhgldtor cannot achieve whatever goals
it has in mind in designing the scheme at the oufdew let us conjure up some more
specific evils arising from thembiguitie$® of the rural land — dispute - settlement scheme of

the Oromia region.

The ambiguities in scheme prolongs and multipliesitigations — This bearing of the
ambiguities can best be explained via an exampd¢.us assume, Mr. X brings a claim
against Mr. Y. The panel of elders is compoSedr. Y then prefers not to appear before the
elders hoping that whatever finding the eldersligneome up with, he can take the case to
courts any ways as long as he does not like itAseel6(f) of the proclamation which states
a Party who has complaint on the elders’ finding taes right to institute his case to thiéoreda
courf). After the elders report their findings, he takies case to th@/oredacourt. This court,
which is not clear about the status of the eldiinsling (see the discussion on the ambiguity
of the status of the elder’s finding in section(d)), ignores itintoto and gives a decision

favoring Mr.Y based on its assessment of the case.

% In one work, Babette Wehrmani,AND CONFLICTS, A practical guide to dealing withnd
disputesEschborn(2008)availabldattp://www.landcoalition.org/pdf/08 GTZ land_cowtk.pdf Disputes are
classified into four general categories and wittiiase categories, conflicts are separated intdif8érent
types and over 50 sub-types.

% Note that this ambiguities are discussed in thevalsection( section Il of this paper)

2" Note here also that the proclamation does ne¢ ha solution how a panel of elders is composedpirty is
not willing to appoint his side of elders, but explain the point at hand let us assume that thelpaf elders is
composed
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Obviously, Mr. X cannot settle down with the dearsf theWoredacourt. In the absence of
clear rule on the status of elders’ findings, noyeettles down until all available ways are
exhausted. Thus, he will want to take an appedhéohigh court on the ground that the
woredacourt erred in ignoring the elders’ finding all ati. The high court may reverse the
lower court’s decision holding that the finding maswvays be upheld unless gross mistakes
are there. At this point it will be the turn of Mrto take an appeal to the Supreme Court.
This example just gives us a taste of how the auityign the scheme pushes parties to never
give up before utilizing every path the scheme pes. It means protracting and

multiplication of litigations.

Some writers’® explain such situations by comparing the situatmetting on a sporting
event. When the outcome of the game is certainyhees “a powerful team is scheduled to
play a weak one,” the lack of uncertainty generéss interest in the game among bettors.
When there is great uncertainty in the outcome,dvan, bettors are more likely to gamble.
So the uncertainty of the value of the findings #malrole of elders makes it more likely for

the parties to engage in litigations after litigas.

The Scheme leads to different perception of the ralof the game and that in turn leads

to unfairness—Due to the ambiguity, parties to the dispute cahave a common perception
of what the role of the elders is and consequentigt the rule of the game is. One party may
perceive that the rule of the game is to be fram#t giving away all the information and
trying hard to arrive at agreement with the oppg$garty. The other part may perceive that
the rule of the game is to be very defensive, agntative and argue fiercely to beat the
opposing party. Assume that elders perceive tree ofithe game to be the same as what the
latter party perceives it to be, then the finautewill be unfair to the party perceiving the
rule of the game as openness, free exchange ofraos, etc. Even if the open-player takes
the dispute to the court thereafter, the infornmatiad/or documents he gives before the panel
of elders could be brought as evidence againstihitihe court room. It means, the open

player, will face an up hill battle in the courbra too.

The Scheme opens the room for abuseltdis difficult to hold somebody accountable in the

presence of vague rules. So, elders can switch @menrole to the other to unduly benefit

8 George L. Priest & Benjamin Kleiffhe Selection of Disputes for Litigatioh3 J. LEGAL STUD. 1, 16-17
(1984).

11
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one of the disputants. Even judges may totally ignar seriously look at elder’s finding
depending of the sides they want to unduly benéflien any claim against them is brought,
they may defend themselves arguing that what tigtywes what they think the right thing to
do. When the rules cannot be determined objectitkbn subjectivity rules. This makes the
holding of elders and judges accountable a vergtigab. This, in turn, emboldens unethical

elders and judges to abuse their power.

Erodes the farmer’s confidence in the scheme the scheme opens the room for similar
cases to be treated differently by different coortdy different panels of elders. Obviously,
this foster mistrust among the farmers in the disgettlement scheme. No system affords to

lose the confidence of the majority of public.

In general, these evils resulting from the ambigudenies the Oromia rural land dispute
scheme from having fundamental elements of ac®@fedispute settlement system such as

efficiency, fairness and user’s vote of confidenoejyame a few.

IV.The Way Forward

| cannot see anything shorter than legislatioroacatiarifying the role of elders and the status
of their findings to fix the problem in the scherid&e only evil of the ambiguity that seems

to be dealt with out a legislation act, but witlsraart move with of elders is the unfairness
that results from parties’ different perceptiorttod rule of the game. Elders, from the out set,
can inform the parties what they are going to do\&hat behaviors they expect from parties.
This may create an environment of common undersigndf the rules of the game and

avoids unfairness

However, the deeper inquiry of the matter revelads €ven this evil, which, in its face value,
seems to be addressed with out a legislation actatde fully addressed without it. The first
obvious reason is that there is no guarantee thalders inform the parties about their plan
and their expectation from the parties in the abseof explicit guiding rules. The other
reason is that there is a danger that what is pexédy the elders as their role is may not be
perceived by others as legislator- intended - ablelders. Let me explain this with the help

of examples. Let us see elders inform parties @Mand Mr. Y) that they must open to each
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other and to elders and that evidences must ndtelk back and that admissions must be

made freely as elders are going to hold conciligtio

Then, Mr. X, with a strong desire to reach an agrea with Mr. Y in the conciliation
process, admits a disputed fact, which he otherwiseld not. Unfortunately, elders could
not come up with a proposal that mutually satisfieth parties. The dispute then lands in the
court. When this happens, Mr. Y can produce Mradsnission in the conciliation process as
evidence against the latter. If the court percethas the role of elders is not supposed to be
conciliation, then the court will admit the adm@sias evidence. Mr. X's interest will then be
unfairly jeopardized due to his admission that heuld not do it otherwise if he were not
informed by the elders that they were going to docdiation.( Note here that there is a
principle that evidences obtained in the coatidn process must be made inadmissible in
other proceedings. The whole purpose of this ppiecis to encourage parties to the

conciliation to freely admit and exchange evidensbikh they would not do otherwise.)

Therefore, the ambiguity in the scheme must beess$ed by a legislation act only. In other
words, a law dispelling the ambiguity is urgentBeded. This law must clearly state the role
of elders and the status of their findings. This laust explicitly state whether the elders is
intended to do conciliation or arbitration or artier thing. If elders are intended to do either
conciliation or arbitration, the law can simply ssorefer to the Civil Code or the Civil
Procedure Code governing arbitration or conciliates to the details unless deviation is
needed. If a deviation from the rules of the Ctilde and Civil Procedure Code is needed in
some areas, the law must stipulate that explicifijthe role of elders is intended to be
different from arbitration and conciliation, themist law must express that roReasonabR?
detailed procedures or guidelines that elders rfialistv in playing the role must also be laid
down in the law. The role of courts in elders’ hiamgl of the dispute must also be
unequivocally expressed. To lend more clarity ®mghheme, the law must include, on the top
of just mentioned matters, the objective of theesol and other similar things giving general

directions where we want the scheme to take us.

29 Note that conciliation is the system where partiel frank discussion with the help of neutral pes

(conciliators) in an effort to arrive a comproma&greement regarding a dispute between them.

30| used this expression to indicate that excesdafils are not necessary and may result in rigigitd
inaccessibility.
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Conclusion and Recommendations

The Oromia rural land dispute settlement schemsetsut under art.16 of the proclamation,
is fashioned in such a way that disputes are fadbe submitted to elders before they are
thrown to courts. However, the scheme makes iicdiff to determine how the elders are

supposed to approach disputes before them- Ittislaar whether elders needs to approach

the dispute as arbitrators or conciliators or ip ather capacity).

The other ambiguous thing in the scheme is theevafuelder’s findings. The scheme does
not shed any light how the elder’s finding (whicstbecome binding on parties) is enforced-
no clue whether it is to be enforced in the samg as contract or court judgments). The
ambiguity regarding the value of elders’ findingsses in other situations too. If parties

oppose the findings and start proceedings in atcthe scheme gives no idea how the court
needs to treat the finding.

All these ambiguities, inevitably, result in theolenging and multiplication of litigations, in
an unfair system, eroding farmers’ confidence ssfistem and mitigating the accountability
of elders and judges. In other words, the ambigemists the system its workability. Thus, it
is recommended for urgent promulgation of a lawi¢iwtamends the proclamation). This law
is recommended to be:
« Explicit in stating the role of elders either amciliation or arbitration or any other
thing. and
» Cross-referring to the rules of Civil Code and CRtocedure Code on conciliation or
arbitration if elders are intended to do eitherthef two and
« Explicit in mentioning areas of deviation from Gi@ode and Civil Procedure Code
if some deviations are found necessary
* Equipped with a reasonably detailed proceduresumietines that elders must follow
in playing the role if the role of elders is inteadto be different from arbitration and
conciliation. The role of courts in elders’ handlif the dispute must also be
unequivocally expressed.
« Explicit in stating the objective of the disputdtament scheme as that gives general

directions where scheme is intended to take us.
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The Regulation of Atypical/non-standard Employment Relation
in Ethiopia

Aychiluhem Y esuneh*
Abstract

Universally workers’ protection is centred on thtanslard employment relationship (full-
time, indeterminate employment) based on the distin between ‘employee’ and
‘independent contractor’; nonetheless globalizationpled with advances in technology and
other related processes such as casualizatiompnaelation and informalization, has resulted
in the proliferation of different forms of work thdeviate from the conventional employment
relationship. There is also an increase, worldwidethe number of persons who perform
work outside the employment circle because theyadrelled independent contractors though
in fact they are under the same level of economjgeddence and vulnerability with those
who perform work as ‘employees’. It is to this @ugy of workers that literature refers
collectively as ‘atypical employees’ or ‘non-stardi@mployees’. Despite the fact that there
have been moves internationally and nationally ritedgrate these classes of worker, it
remains clear that they constitute a labour forb&clvis less well paid and less secure. The
aim of this piece of writing is inter alia expositite protection gap in Ethiopia in terms of
protecting atypical employees equally with the dead employees and forwarding possible
suggestions to improve their protection without poomising much the employer’'s real

interest in flexibility.

* LL.B (Addis Ababa University, 2006), LL.M (Univetsi of the Western Cape, South Africa, 2008/2009,
Lecturer, School of Law, CSSL, Jimma University.
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|. Meaning of atypical employment relationship

Historically full-time, indefinite employment wakd norm all over the world. Nonetheless,
in the past few decades the number of employe#iexible working arrangement has risen.
Virtually all over the world the number of permanhgobs is declining and part-time,
temporary, contract, subcontracted, outsourcedgolosother forms of non-standard jobs are

increasing

Generally there are two approaches of conceptuaglinon-standard/atypical employment
forms3 The first one involves applying three differentitemia: stability of the work
relationship, length of working time or the degreentitlement of an employee to social
rights according to the working regifieThe second approach is to rely on the literal
meaning of the term ‘non-standard’ or ‘atypicaliterally, non-standard means something
that deviates from the normal, standard, typicalkegular. This approach, therefore, involves
an inverse procedure whereby one first identifieg ttharacteristics of the normal
employment relationship and then proceeds to juddeether a specific employment
relationship deviates from the standard employnretstionship or not. An employment
relationship is considered to be standard/regulEnwemployees sell labour to an employer
for remuneration; work full-time according to a kno schedule; work continuously for one
employer with one contract instead of sequenceoafracts of employment; and work at a

place and according to a schedule determined bgrtimoyer’

Currently, due to myriads of reasons, there isifh &lwards non-standard employment both

in developed and developing econoniid@is being the situation with respect to those who

! Thompson The Changing Nature of Employment (2003) 24 ILJ 1798

2 Mills, The Situation of Elusive Independent Contractor and Other Forms of Atypical Employment in South
Africa: Balancing Equity and Flexibility? (2004) 25 ILJ1207

% Hanzelova, Non-standard Employment in Sovak Republic, Institute for Labour and Family Research, Slovak
republic 51(2007).

*1d at 51.
®|d at 51.
®1d at 53.
"Id at 53.

8 Collins, Independent Contractors and the Challenges of Vertical Disintegration to Employment Protection
Laws 10 Oxford Journal of Legal Studies 353 (1990). Phenomenon started in the industrialised countries
15
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work within the employment paradigm, an increas¢hi number of persons who perform
work outside the circle of employment relationsHigs also been recorded worldwid€his

is typically done by portraying the relationship @snmercial arrangement between client
and service provider or by designating an interaugdas employer, thereby contracting out
the statutory obligations that attach to employmestation’® While this is a workplace
reality, labour law protections universally contnto be centred on the ‘traditional/typical’
employment relationshif. As a result we currently have, all over the woddfendency
whereby workers who should be protected by lawratereceiving protection in law or in
fact or receiving less protection than those irtaamdard employment relationships, merely
because their relations do not fall within the paegers of standard employment relatiéhs.
Here in below is the discussion of some of the gkearhappening in the world of work in

terms of forms of employment.

Put generally, the shift of employment from stadd@r non-standard employment may take
the form of casualization, externalization or imf@lization. Casualisation pertains to the
changing of permanent; full-time employees in tamperary, irregular, fixed-term
employees, or part-time employeésTherefore, casualisation has an effect of diminigh

the number of permanent full-time employéés.

It also fragments the workforce into tWo Casualisation divides the work force into two;

permanent, full-time workers on the one hand ams$é¢hwhose work arrangement is other

and is expanding to developing nations. Globalkmgtadvance in technology and demographic factersame
of the most noticeable reasons.

° Niekerk et alLaw @ Work, at 21 (LexisNexis 215 North Ridge Road 2008)this regard literature identifies
different categories of workers ranging from e-knst to dependent contractors and those who ara in
disguised employment relationship, where a de factployment relationship, for various reasons, iy
another name. ‘E-lancers’ are workers recruitedheninternet and they have no fixed days or hotinsark.
They may also have full autonomy as to how the viegerformed, and subject only to a deadline.

109d at 22

Ynternational Labour OfficeThe Employment Relationship International Labour Conference, "95ession,
Geneva report V(1) 4 (2006).

2|d at 4.

13 Fenwick et all.abour law: A Southern African Perspective at 19 (IILS Geneva 2007)

1 1d at 19. It is not a new phenomenon though irisincrease nowadays. It has been taking placeaimym
countries particularly with respect to employee®seénskills are readily and easily available, suglsacretarial

staff.

!> Dick, The Growing Informalization of Work: Challenges for Labour-Recent Developments to
Improve the Rights of Atypical Workers 11 Law, Democracy & Development (Special Edition)
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than the permanent, full-time on the other. This submitted erodes union’s strength and it
also creates an apparent conflict of interest antbaegvork force as the standard employees

perceive the non-standard ones as threats to lateudards.

Externalization is more drastic than casualizatfonlt generally pertains to all
contractual/commercial arrangements through whiatpleyers avoid directly employing
workers. It includes arrangements such as subaiimga outsourcing and use of labour
broking.17 It also increases the number of workers in nonesed employmeﬁﬁ
Externalization is justified on a number of grountts®®8 most common one being that it
allows enterprises to focus on their ‘core acttf° It is suggested that in a global market
enterprises can only survive and prosper if thegpken becoming more and more focused
and specialize® This idea seems economically quite sensible. Wewst is noted by some
that the true motivation is an employers’ intentit;m contract out the responsibilities
attaching to employmeﬁf.This is possible because employers by externgligmployment
through outsourcing and/or subcontracting can oeplan employment contract, that they
should otherwise have with the person actuallygrering the work and which should have
been regulated by labour laws, with some commerca@itract which is beyond the

regulatory framework of labour laws.

43(2007) Casualisation divides the work force into twormanent, full-time workers on the one hand and
those whose work arrangement is other than the gueen, full-time on the other. This it is submiteddes
union’s strength and it also creates an apparentlicoof interest among the work force as the dtad
employees perceive the non-standard ones as thodatsour standards.

% Fenwick et al (2007) IILS, Geneva 20 (cited inen@B). It is radical in the sense that it oftearuges the
status of workers from being an employee to inddpahcontractors or at least it involves changhegrtstatus
of being employees of the person for whom they weanke casualization changes the status of empkjreen
permanent full-time employees to temporary, panetior casual worker of the same employer.

" Cheadle et afCurrent Labour Law at 139 (LexisNexis 2004)

®Theron, The Shift to Service and Triangular Employment: Implications for Labour Market Reform ILJ 15
(2008). He noted that the single most importantirdisishing characteristic of externalization igttfit reduces
the number of people employed by the enterprigethy narrowing the scope of the application oblabaw.

¥ Fenwick et al (2007) IILS, Geneva 20 (cited inen@B). That is, the operations and activities iricilthey
have expertise, or areas of business where theydwstablished a competitive advantage.

20 Blanpain, Work in the 21% Century 18 I1LJ 189 (1997)
ZFenwick et al (2007) IILS, Geneva 20 (cited in nb®.

17



Jimma University Law Journal, Volume 4, No 1

Informalization is defined, by Fenwick et al, as paocess through which workers are
compelled to move from mainstream formal employmantthe informal economy?
According to them informalization in the context efMmployment, creates a class of
employees who are de jucevered by labour law but who are in faciable to enforce their
rights® Informal employment worldwide is generally chaeaized by lack of decent work

compared to formal employmefit.
I1. Forms and incidence of atypical employment in Ethiopia

Despite the paucity of literature to provide exdigures on non-standard employment
relationships in Ethiopia, it can be establishext Home of the kinds of atypical employment
relationships have been in place for a long time& some have recently been introduced into
the Ethiopian labour market. It can even be assutim&tdrelatively new phenomena such as
outsourcing and subcontracting are on #séhis is evident from the emergence of Private
Employment Agencies (PEASs) that render servicesichy of cleaning and security, and

medium scale subcontractdfs.

From the interviews and limited literature avaibithe following forms of atypical

employees are identified in Addis Ababa: part-timwerkers, home-workers, dependent
contractors and workers in outsourced and subadettgjobs. The national labour force
survey conducted in 2005 by the Central Statis#ieahority shows that the Ethiopian labour

221d at 18
Z1d at 18

24 Chen, et alMainstreaming Informal Employment and Gender in Poverty Reduction: A Hand-Book for Policy
Makers and Other Stake Holders (2005) 14

% De Gobbj Labour Market Flexibility and Employment and Income Security in Ethiopia: Alternative
Considerations, at 21 (International Labour Office (2006). A hikgvel of flexibility and insecurity at the same
time emerges from the fact that employment natidevis mainly in agriculture as a sector, in selptyment
as status, and informal in nature. The number ofaRr Employment Agencies registered to perfornvaig
employment service in Addis Ababa has increaset &6 by the time the writer had access to therceobthe
Addis Ababa City Administration civil and Social fafrs Bureau, which is entrusted with the powergiee
licenses to PEAs operating in the city. It is alsdicated that there are some Private Employmergn&igs
operating without having the license to do so othvé license that has already been cancelled ftereint
reasons.

*®1d at 21 In dealing with the incidence of non-standard emylent in the Ethiopian context, however, one
point is worth remembering. It is the country’s roembership to the World Trade Organization soTae
country is still in the process of accession it world trading system. This is important becdresde
liberalization will inevitably be followed by higbompetition which in turn may cause firms amongeothings
to go for more flexible work arrangements. The ast@n will also bring the country into the globally
liberalized market which creates an atmospherehtfegtds and fuels most of the changes happeniting in
world of work in other countries, particularly ierins of increase in non-standard employment.
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force consists of, among others, self-employed,pteary, casual and contract workéfs.
The construction sector, among the sectors, acsdonithe highest number of temporary,
contract and casual workefs. In deed it is difficult to maintain a water tigtistinction

between these different categories of atypical eyg#s, as they overlap.

Employees in a contract of employment for a dedipieriod of time or fixed-term employees
are one category of non-standard employees in fthidhey are defined under the Labour
proclamation as employees who perform work undesrdract of employment for a definite
period of time or specific projeél. This category includes; temporary workers, irtagu
workers and occasional workers. It is generallynsittied that this class of employees are less

secured? Mostly they are not organiz&and have less access to vocational traiffing.

Part-time employment is commonly used among privaibeges in Addis Ababa. And
according to the interview conducted in the thregape colleges, part-time employees are
not conceived, to belong to the permanent workemtthe workplace where they work as
part-timers®> Almost all of them in the colleges that the intew covered are employed on a
fixed-term contract that lasts only for a semeatat it is within the exclusive prerogative of
their employer to renew the contract or to ternériatupon the expiry of the semestéAs

the amount of time they work is considerably ldsmtthe normal working hours, they earn

*'National Labour Force Survey (2005) Central StaastAuthority, table 7.5
8 National Labour Force Survey (2005) Central Stiatis Authority, table 7.5

29 The Labour Proclamation No. 377/2003 art. 2, 4 afdread together. The proclamation provides an
exhaustive list of circumstances under which anleympent for definite period is allowed. In all otheases the
contract of employment is deemed permanent emplogmedetailed discussion is found in the next isect

%0 Yehenew,Labour Market Flexibility and Employment Income Insecurity: Legal and Institutional Frame
Work (2005) 3www.ilo.ch/public/english/employment/strat/downldlag?.pdffaccessed on 18/06/2008]

3 Interview with Ato Birhanhiowt Libanos, Senior Eeqp of Industrial Relations in the unionisation dement
of Confederation of Ethiopian Trade Unions (CETW)Iy 5, 2008]

32 Id

¥ Interviews with, Ato Kifle Beyen, Administrationdpartment Head, Alpha University College, W/o Fyata
Awash, Personnel department Head, Unity Univerdidgllege and Ato Desalegne Berihe, Assistant
Administrator of the Law Faculty, Saint merry cojie [July 10, 2008]

34 d.
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less and do not benefit from any kind of sociausié scheme and collective representation.

They also usually work on weekends and get natte thance to attend trainings.

Home working is another form of employment that hasn traditionally in use in Ethiopia.
Though there is no evidence to establish whetleeusie of this form of atypical employment
is rising or not in Addis Ababa, a rapid assessnoemducted by Ministry of Labour and
Social Affairs (MOLSA) indicates that there are wers who perform work for another
person from their home or any other place of tbeaice®’ The study showed that only 17%
of those who are interviewed get annual leave, @BB6 are given maternity leave and 50%
do not benefit from weekly rest days and holidawés It is totally impossible for them get

organized.

Concerning ‘triangular employment relationshijsin Addis Ababa; the use of PEAs,
subcontracting and outsourcing are known. Howeadénf these kinds of employment forms

are only just emerging. This makes it difficultfied complete statistical information.

Outsourcing, as a modality of externalizing wokkdefined as ‘an arrangement whereby an
activity or service performed by employees withim employer’s business (usually a ‘non-
core’ or ‘ancillary’ service such as cleaning, caig or maintenance) is ‘contracted out’ to
be performed by an outside part§ Another way to conceptualise outsourcing is toises

a job-subcontracting often relating to ancillaryiates.*!

%d.

** Home workers are defined under the Labour Proclamais persons who habitually perform work for an
employer in his home or any other place freely endsy them in return for wages without any direct
supervision or direction by the employer. Theyateleemed as working for a definite period opeacific
project. See articles 46 (1) and 46 (3) of the LetiRroclamation

37 Negaligne, Rapid assessment on home work contkéicistry of Labour and Social Affairs, Industrial
Relation Department (2008). [Translation mine]

®d.

% C 181Private Employment Agency Convention, 1997arigular employment relationship is defined as a
situation where employees of an enterprise (theigen) perform work for a third party (the userenprrise) to
whom their employer provides labour or service.

“0 EsselaarThe debate over outsourcing in South Africa: Evidence from a case study

<http://www.commerece.uct.ac.za/Research_Unit/DPRUIZO02pdf/Esselaar.pdf[accessed June 15 2008]

“L International Labour OfficeGontract Labourat 20 (Geneva, 1997)
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Despite an acute shortage of information on outsogrpractices in Addis Ababa, it is quite
discernable that very recently employers haveesfad outsource mainly their cleaning and
security service¥ This can be supplemented by the fact that perswninstitutions
providing security and cleaning services have epwig the past few yeatd. The reasons
for outsourcing, some of the employers who havesauted their security and cleaning
services have said, is primarily to get rid of dmcomitant responsibilities of employment
relationship and reduce administrative burdens ewsts'* It is done by entering in to a
commercial agreement with persons or companieshtbiat themselves out to render these

services with their own labour force.

Subcontracting has been broadly classified by Iht® labour-only and job subcontractifr.
Subcontracting labour is known in Ethiopia, thoungtt widely and formally in us®. 1t is in
use in the construction sector in Addis Ababa. Sawrstruction companies make use of
labour-only subcontractin. In labour-only subcontracting the contractor isdpéor the

number of workers supplied and the amount of titneytwork. The employee of the

42 The interview with Ato Birhanhiwot Libanose, shaithat some institutions such as National Bank,dRoa
Transport Authority, Ethiopian air lines, Unity weisity college, have recently outsourced theiusgc and
cleaning services.

** The number of registered/licensed private employnagiencies (PEAs) in Addis Ababa has reached 56 by
the time the writer had access to the record ofAtidis Ababa City Administration civil and Socialffairs
Bureau, which is entrusted with the power, to digenses to PEAs operating in the city. PEAs penfas
intermediaries to bring employers and those wh& sewk together without being a party to the emphent
contract, and/or render a service of making workavailable, locally or internationally, to third nties
(client/user enterprises) by concluding a contcemployment with the workers. Thus, in instanedsere
they perform the second function, which is the ®otithis writing; they are employers for all legatents and
purposes whereas, in fact, the client is the oneomplete control of the workplace and decidesmpairtant
aspects of work.

* Interviews with Hiruy Girma, A Cite Agent for Khafi Construction Company and Fantaye Awash,
Personnel Department Head, for Unity Universityl€g. [august 3, 2008]

5 International Labour Office at 20 (Geneva, 1993ijefl in note 41). In labour-only subcontractinge t
contractor is paid for the number of workers suggpknd the amount of time worked.

“6 Selelshi,Subcontracting Srategy for the Ethiopian Micro and Small Enterprises at 16 (Ethio-German Micro
and Small Enterprises Development Program 2001).

" For example, there were 250 workers employed bgantractors and working for sunshine construchign
the time this interview was conducted. InterviewhwAto Gobeze Asebe, Head of the Human Resource
Division of Sunshine Construction Company. [July 2008]
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contractor work alongside the user enterprise’®mot#mployees, but they are paid by the

contractor, their official employer. Mostly theyeamot organize&®

Dependent ‘independent’ contractors constitute lerotategory of atypical employees. This
group includes all workers who are given the labdependent contractor while in fact they
are not. Often it is a consequence of employer@ngits to disguise the employment
relationship?® Thus, employers with a view to cutting their costéich in turn will help

them to stay competitive in the market, resortisguising a true employment relationship by
giving a different name to the contract and allagyvim certain level of autonomy to the

employee, while the latter is economically or intfdependent on the employ&r.

Generally, like the situation everywhere, thesess#a of employees are less protected than
the permanent workforce. Some of them are explieticluded from the scope of application
of the Labour Proclamation No. 377/2083.Those who are supposedly covered by the
labour proclamation are less protected or they aloim fact enforce their rights. It is also
hardly possible to find them organizt?dAImost all of them in Addis Ababa constitute an
unorganized labour forc&.They also hardly benefit from skills developmenairting at the

workplace>

*® Interview with Ato Birhanhiowt Libanos, Senior Eeqp of Industrial Relations in the unionisation dement
of Confederation of Ethiopian Trade Unions (CETW)Iy 5, 2008]

49 Benjamin,An Accident of History: Who is (and should be) an Employee under the South African Labour Law
(2004) 25 ILJ 789. Dependent ‘independent’ contnactare those who are given the label ‘independent
contractor’ while they are in fact dependent onaatipular relationship. Employers try to disguiseraly
employment relationship basically due to the fhet protection is accorded to workers based owligtenction
between ‘employees’ and ‘independent contractoral doing so will allow them to operate beyond the
regulatory framework of Labour a Law.

0 Mills (2004) 25 1LJ1203 (cited in note 2).

°1 See for example, article 3 & 46 of the Labour Rmomtion No. 377/2003. Those who perform work witho
there being employment contract are totally exauded with regard to home workers it is provideat tthey
are not automatically entitled to all the protectiaunder the proclamation.

%2 Interview with, Ato Birhanhiowt Libanos, Senior [ert of Industrial Relation and unionisation depamt of
Confederation of Ethiopian Trade Unions (CETU) yJb 2008]

53 Interview with, Ato Birhanhiowt Libanos, Senior ert of Industrial Relation and unionisation depeant of
Confederation of Ethiopian Trade Unions (CETU) yJb 2008]

54d.
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[11. Legal response to the changesin the world of work in the inter national

plane

On the international plane, a series of ILO repsitee 2000, have identified that the legal
protection of workers, all over the globe, which hased on the distinction between
‘employees’ and independent contractors, is noaéoord with the reality at workplace

12° Considerable change has also occurred within ¢tbpesof employment relationship,

leve
resulting in a proliferation of different forms @mployment relationships that do not
squarely fit to the full-time permanent employmeanbdel, on which labour laws are
premised globallyMoreover, the distinction between independent emtdrs and employees
has been blurredf. Hence there have been some moves by the ILOctmséder the legal
scope of the employment relationship in order tieed the protections of labour law to those
who need it. In this regard the measures taken regpect to private employment agencies,
home workers, and the legal scope of employmemitiogiship are worth noting. Herein
under a brief review of the measures taken in mbermational plane is made believing that
what has happened at the international level camdmod source of ideas to be borrowed and

bent to fit to the Ethiopian context.

A. Private Employment Agencies Convention

The ILO adopted a Convention in 1997 to regulatégri alia, the triangular employment
relationship’’ This convention though seems at odds with worlel®alities in designating
the Temporary Employment Agency (TEA) as the em@l@f the workers it provides for its
client, has contributed towards the protection ohpkyees involved in triangular
employment relationships. To mention some of itevjgions: the convention requires
member states to take measures to ensure that wglezed by TEAs are not denied their
right to freedom of association and bargain colMety and are not subjected to

discrimination®® The convention also requires states to take mesgoradequately protect

% See for example, International Labour Office (200®ernational Labour Conference,"™5ession, Geneva
report V (1) 4 (cited in note 11).

*® This, it is submitted, has rendered traditionaistefeveloped by courts, to distinguish independentractors
from employees, incapable of fully addressing Hseié.

5’C 181Private Employment Agency Convention, 1997.

*8C 181Private Employment Agency Convention, 199itled 4 & 5
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workers placed by TEAs with regard to minimum wagasrking time and other working
conditions, statutory social security benefits, emsc to training, safety and health,

compensation and maternity protectiohs.

1. The Convention on Home Workers

The ILO has also adopted a convention on home wsfR&his convention, among others,
is meant to improve the application of internatiotebour standards conventions and
recommendations laying down minimum conditions majble to home workers and accord
additional protections that take in to account uhéjue characteristics of home workiHg.
The convention generally requires states inter talipromote equality of treatment of home
workers and other wage earnf®articularly state parties are required to pronesfeality

of treatment with respect to home workers’ righestablish organisations of their choice and
participate therein, protection against discrimorain employment, protection in the field of
occupational safety and health, remuneration, &cdestraining, maternity protection,

minimum age of entry in to work and statutory sbsecurity®®

2. Employment Relationship Recommendation

In 1997 there was an attempt by the ILO to adopbr@vention on ‘contract labour’ which
was basically intended to regulate disguised enméy relationships. Unfortunately the
attempt failed, as the social partners could notegn some of the issues tabié&ollowing

its failure to adopt the convention on ‘contradtdar’, ILO has issued a recommendation
concerning the employment relationship in 260&he recommendation focuses on the

regulation of disguised employméfit.The recommendation inter alia proposes that natio

%9 C 181Private Employment Agency Convention, 199i¢las 11 (a-j)
60 c177,Home Work Convention, 1996

61 C177,Home Work Convention, 1996, preamble

62 C177,Home Work Convention, 1996 article 4 (1)

63 C177,Home Work Convention, 1996, article 4 (2)((3)

® The incident was noted, by Theron, as the firshanhistory of ILO where it failed in its standeseltting task.
See, Theron (2008) ILJ 15 (cited in note 18).

® R198 Employment Relationship Recommendation, 2006

® R198 Employment Relationship Recommendation, 2QPg4) (b). It defines a disguised employment
relationship to include all the situations wheréamemployer treats an individual as other thar@ployee in
a manner that hides his/her true legal status asrgahoyee through contractual arrangements’.
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policies for protection of workers in an employmestationship should at least combat
disguised employment, ensure standards applicaldd forms of contractual arrangements,
including those involving multiple parties and emsthat standards applicable to all forms of

contractual arrangements establish who is resplerfsibthe protection contained ther&fn.

In an effort to combat disguised employment theomemendation proposes that the
determination of the existence of employment retethip should be guided primarily by
facts relating to the performance of work and reemation rather than the name given to the
contract by the partie6§.Moreover it calls on states to lay down a presimnpas to the
existence of employment relationship upon demotigtraof one or more relevant

9

indicators®® However, as a recommendation it is not bindingr@mber states, it will only

serve as a guideline for states to consider thais laccordingly.

V. Relevant European Union (EU) directives

The European Union has taken some sophisticatasldége measures in order to accord
protection to some of the kinds of atypical empks/¢hat have emerged. What follows is a
brief review of the major moves by the EU takenfap to regulate flexible forms of

employment.

A. Part-Time Work Directive

This Directive constitutes one of the first majoovas taken by the EU to respond to the
changing workplace reality. It was issued to impeiithe framework agreement concluded
between Union of Industrial and Employer's Confedien of Europe (UNICE) and the

67 R198 Employment Relationship Recommendation, Z00@) (a)-(g). It also proposes that states stidake
measures to ensure compliance with, and effectication of laws. It also calls up on statesdke into
account, in their national policies, the protectaf specifically vulnerable groups ( women, yowrgl older
workers and workers in the informal sector, migraotkers and workers with disabilities)

%8 R198 Employment Relationship Recommendation, Z0969)

%9 R198 Employment Relationship Recommendation, Z00§13) (a). It provides lists of possible indiors
that should give rise to the presumption. It inelsidnter alia whether the work: is carried out adiow to and
under the direction of the other party; involvetegration of the worker in the organization; isfpened solely
or mainly for the benefit of the other party; igfeemed within specific working hours or at workpéaspecified
or agreed by the party requesting the work; is padicular duration and has a certain continuigguires the
workers’ availability; or involves the provision ¢bols, materials and machinery by the party retjugghe
work and periodic payment of remuneration whichstivates the workers’ sole or principal sourcenafome.
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European Centre of Enterprises with Public Pamitbgm (CEEP) on the one hand and the
European Trade Union Confederation (ETUC) on theidf The directive states that it has
the object of, among other things, eliminating dietation against part-time workers at the
workplace and to assist the development of pam-tivork in a manner acceptable to workers

and employers§!

The directive requires member states, within thatexd of non-discrimination, to have
regard to the Employment Declaration of the Duldiuropean Council of December 1996,
when they design their statutory social securityctire’? This declaration calls on states to
make their social security schemes ‘more employrrétdly by developing social

protection systems capable of adapting to new ipesttef work and of providing appropriate

protection to people engaged in such wérk.’

The directive also provides that part-time workehnsll not be treated in a less favourable
manner than ‘comparable full-time workéefsiith respect to working conditiori3. The
principle of pro rata temporis is prescribed in all appropriate situatidislt also requires
states to take measures to avoid obstacles to mjities in part-time work’ In addition, it
makes it unacceptable to dismiss an employee becansemployee has refused to be
transferred to part-time worker or vice versa, sglét can be justified by employers’

operational requirement&.it also stresses that employers should have regarthe extent

"Council Directive 97/81/EC, article 1

1 As can be seen from the preamble, the frameworkemgent provides for general principles and minimum
requirements relating to part-time work.

72 Council Directive 97/81/EC, preamble
73 Council Directive 97/81/EC, preamble
" Council Directive 97/81/EC, clause 3 (2). The técomparable full-time worker® means a full-timerker in
the same establishment having the same type ofogmpgint contract or relationship, who is engagethin

same or a similar work/occupation, due regard bgirgn to other considerations which may includeiaéty
and qualification/skills.

S Council Directive 97/81/EC, clause 4 (1). Differaneatments that are based on objective grounds ar
however, justified.

’® Council Directive 97/81/EC, clause 4 (2)
" Council Directive 97/81/EC, clause 5 (1) (a)

"8 Council Directive 97/81/EC, clause 5 (2)
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possible, to employees’ requests to switch formt-fhiane to full-time and the reverse.
Employers are also required to take measures, doettent possible, to provide timely
information on the availability of part-time or klime employment, as the case may be, so
as to facilitate transfer from one form of employmto another and facilitate access to part-
time workers to vocational training to enhance earepportunities and occupational

mobility.”

B. Fixed-term WorkersDirective (FTWD)

This directive was issued to implement the framéwagreement, concluded between the
social partners (ETUC, UNICE and CEEP), on fixemteworkers®® The framework
agreement on fixed-term workers recognizes bothpdm@mount importance of indefinite
employment and the responsiveness of fixed-terml@ment to the needs of both
employers and employees under certain circumstaar@sims at preventing abusive use of
successive fixed-term contrdét. The directive emphasises the principle of non-
discrimination to promote the quality of fixed-tekmork. It provides that fixed-term workers
must not be treated in a less favourable manner tdwamparable permanent workers in
respect of employment conditions merely becaugbeofixed-term nature of their contract or
employmenf?The directive provides for minimum working condit® for fixed-term
workers®® Moreover, when it comes to social security systecalls up on states to give
effect to the Employment Declaration of the Dubliuropean Council in 1998.
Furthermore, the directive requires employers forin fixed-term workers about vacancies

for permanent employment opportunities in the utadémg and as far as possible facilitate

9 Council Directive 97/81/EC, clause 5 (3)
8 Council Directive 1999/70/EC, article 1.
81 Council Directive 1999/70/EC preamble

82 Council Directive 1999/70/EC. Clause 4 (1). Wheygpropriate the principle giro rata temporis is
prescribed: See clause 4 (2). Comparable permavaker is defined under clause 3 (2) as a workeh &n
employment contract or relationship of indefiniteration, in the same establishment, engaged irsahee or
similar work/occupation, due regard being givenualifications/skills.

# Council Directive 1999/70/EC, preamble.

#Council Directive 1999/70/EC preamble. The EmplepmDeclaration of the Dublin European Council in
1996 requires states to design ‘more employmeendily social security systems by developing social
protection systems capable of adapting to new mettef work and providing appropriate protectionthiose
engaged in such work’.
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access to training opportunities for th&m. The directive also provides measures that

member states shall take to prevent the abusivefumeccessive fixed-term contraéls.

C. The Draft Directiveon Temporary Agency Workers

Another move worth noting by the European Unionhwitgard to the protection of non-
standard employees is the draft directive on teamyoagency worker¥. The underlying
principle in the draft is ensuring a balance betw#e need to protect temporary agency
workers and the need for allowing sufficient flgltip in labour market$® It stresses the
principle of equal treatmefit.It provides that temporary workers posted by aganmust at
least receive a working and employment conditidney tcould have received had they been
recruited by the user undertaking its€The client is not required to treat them in thmea
way it is treating its permanent employees buhegtin the same way it would have treated

them had it recruited them on its own.

However, when it comes to protection of pregnantkers, nursing mothers, children and
young workers, it requires employers to comply wittotections that are established by
legislation, regulations, administrative provisiprtellective agreements and/or any other
general provisions. Basic working and employmentditions are defined to include only
working and employment conditions laid down by $gfion, regulations, administrative

provisions, collective agreements and/or other g@n@ovisions relating to: the duration of

8Council Directive 1999/70/EC. Clause 6 (1) & (2)

8 Council Directive 1999/70/EC. Clause 5. The follogymeasures are required by states members; nlgiect
reasons justifying the renewal of such contractsetationships; the maximum total duration of swsbeée
fixed-term employment contracts or relationshipsg; hnumber of renewals of such contracts or relakigns.

8The Draft Directive of the European Parliament r&lCouncil on temporary work, 2002/0072 (COD) élgi
(1) (2). The draft directive applies to workergiwé contract of employment or employment relatigmsvith a
temporary agency, which are posted to user undaegsio work temporarily under their supervision.

® The Draft Directive of the European Parliament tivelCouncil on temporary work, 2002/0072 (COD)
Article (5) (1)

¥ The Draft Directive of the European Parliament tivelCouncil on temporary work, 2002/0072 (COD)
Article (5) (1)

% The Draft Directive of the European Parliament ané Council on temporary work, 2002/0072 (COD)
Article (5) (1)
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working time, over time, work breaks, rest periodgght work, paid holidays and public
holidays and pay*

The draft directive provides for possibilities btats to derogate from the principle of non-

discrimination and regulates’ft.

V. Protection of Atypical Workersin Ethiopia

The legal regime that governs employment and labelations in Ethiopia in the private
sector is mainly composed of the 1991 Constitutbthe Federal Democratic Republic of
Ethiopia and the Labour Proclamation No. 377/20B@nce a critical analysis of the

protections they accord to atypical employees idarteerein under.

A. The Constitution of the Federal Democratic Republic of Ethiopia (the FDRE
Constitution)

The FDRE constitution adopted in 1995 devotes otiel@to entrench labour rights under
the heading economic, social and cultural rigAtShe constitution provides inter alia for
workers’ right to form associations to improve thenditions of employment and economic
well-being® It further states that the right includes the tighform trade unions and other
associations to bargain collectively with their éoyers and it also entrenches their right to
strike ™

IThe Draft Directive of the European Parliament dahd Council on temporary work, 2002/0072 (COD)
Article (3) (1) (f). The basic working and employment conditions lidtgdhe draft directive fall short of those
afforded by the Fixed-Term Workers Directive (FTWDHor instance, the FTWD provides workers on
temporary fixed-term contracts the same accessdopational pension schemes and training as pemhatedf
and makes it unlawful for such workers to waiverthight to a redundancy payment.

92 The Draft Directive of the European Parliament dnel Council on temporary work, 2002/0072 (COD)
Article 5 (2) (3). States, therefore, can derodaien the principle of non-discrimination, bahly where there is

a collective agreement in place which gives adegpettection to agency workers. And with respeqgidy the
principle of equal treatment does not apply untbéesworkers’ assignment is to last longer thanvedeks or
he/she is employed by the agency as a permanerbyepand get paid in between assignments.

% The Constitution of the Federal Democratic RepubfiEthiopia 1995, art 42
% The Constitution of the Federal Democratic RepubfiEthiopia 1995, Art 42 (1) (a)

% The Constitution of the Federal Democratic Repuloli Ethiopia 1995, Art 42 (1) (b). With regard to
government employees’ right to form trade uniond/@anassociations, and bargain collectively aniketthe
constitution provides that those who enjoy the trighall be determined by law. Therefore, government
employees’ right to form trade unions and bargadfiectively under the constitution is not automatic
Currently, workers in the public service cannotidrade unions and hence bargain collectivelyhascivil
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Article 41(2) further entrenches a ‘floor of righthat is automatically applicable to all
workers including government employé€&sThe constitution uses the word ‘worker as
opposed to ‘employee’ and so far it has not betarpneted. However, it is submitted that the
word should be interpreted purposively to encompdighose who need the protection of the
law owing to their relationship with the personwdom they work. In this regard it is
submitted that the term ‘worker’ as used in thestiomtion should be understood broadfly.
Hence it should apply not only to those who perfamork under an employment contract
(standard and non-standard employees) - as it iowly defined under the Labour
Proclamation — but also to those who perform woritheut being in a contract of
employment but are in need of protection because thieir economic
vulnerability/dependence in their relationship withe person for whom they work.
Therefore, should this purposive interpretation the constitutional provision gets
acceptance, one point worthy of consideration lienghether this constitutional provision
can be relied on directly by ‘workers’ who do naivk a contract of employment but are in
need of protection and even by workers who aredardract of employment but excluded by
the labour proclamation from its ambit. That is day whether they need to attack the
constitutionality of the labour proclamation first they can just directly rely on the
constitutional provision and seek the protectiomsneiated under the constitution. | believe
they do not need to attack the constitutionalitghaf proclamation first. This is because what
we have here is a situation whereby a constitutipnavision is not given effect fully by a
proclamation in terms of its scope. Not a proclaomatwvhich is in contradiction with a
constitutional provision. Hence workers who are imoa contract of employment but need
the protections of the law and workers in a contodemployment but are excluded by the
labour proclamation can rely directly on the cansbnal provision and seek the protections

thereof to the extent the proclamation is not aalie on them.

B. TheLabour Proclamation No. 377/2003

service proclamation, which is enacted to regué@ateloyment in the public service sector, does rmotfer
those rights on civil servants.

%The Constitution of the Federal Democratic RepubliEthiopia 1995, Art 42 (2). This includes; werk’
right to reasonable limitation of working hoursrést, to leisure, to periodic leaves with payemuneration
for public holy days and healthy and safe work esrvinent.

*” In most jurisdictions the term ‘employee’ is defingo narrowly and based on the common law contrfact
employment that there are now world-wide worker®wiay not qualify as ‘employee’ but who really nelee
protection of the law. In this regard it has beeted at the ILO level that distinction should bedmdetween

‘worker’ and employee.
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The labour proclamation of the 2003 proclamatiopliap to all employment relationships
which are based on the contract of employnigstticle 4 (1) provides that ‘a contract of
employment shall be deemed formed where a persa@esglirectly or indirectly to perform
work for and under the authority of an employer dodefinite or indefinite period or piece

work in return for wage®

Thus direction by the employer and the existencearje are made together the determinant
factors in characterising a relationship as an eympént one thereby subjecting it to the
regulation of the proclamation. It is submittedtthisis enables employers to easily avoid
labour law through contractual arrangements whethby only contract out the payment of
wage for other persons and maintain the directgpeet of the relationship. Moreover the
direction element tends to exclude those who perfaork under economically dependent
and vulnerable conditions but only have autonomgédniding on how and when the work is
to be done whose protection would have been inWiitle the central purpose of labour law
i.e. rectifying the power imbalance between an eygd and employee. It is assumed that
this may encourage employers to allow some levedudbnomy for employees and easily

circumvent the proclamation.

Again it is not clear under the law as to whetheurts should simply accept that a
contractual relationship is a relationship othemtlemployment merely because the contract
purports to be so or they have to inquire intorthad nature of the relationship and determine
the existence of employment relationship regardigfsthe label attached to the contract.
However, courts seem to just give effect to what ¢ontract purports to B& This it is

submitted runs counter to the central purposelwdualaw and may encourage employers to

%8 The word ‘worker’ is sometimes used in the prog@#on interchangeably with the term ‘employee’.
However, the overall reading of the proclamatiod particularly articles 3, 2(3) and 4(1) of the gdeanation
make it clear that what is intended is ‘employeethie strict sense of the word.

% The Labour Proclamation No. 377/2003 art 4 (1).preclamation does not directly define the word
employee, rather it defines it, by making a crafsnience to the definition of contract of employtnemder
article 4; ‘as a person who has an employmentiogigiip with an employer in accordance with arti¢lef this
proclamation.’

190 see for example, Ato Gelana & others v Hayat SEanapany (2007), Federal First Instance Court, Case
Number 37016. In this case the plaintiffs requesttdpensation for unlawful termination of their dayment
and the respondent (the employer) contended thgtate not any more employees rather they are all
independent contractors and it adduced a documenmtich they all signed that they will be working an
independent contractor and the judge held, juselyng on the contract without any further invgation into
the real nature of the relationship between thégsmithat they are not employees and as such taring any
claim based on the labour proclamation.
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conclude contract with their employees, where #itet’'s undertake to perform work as an
independent contractor while the real nature ofréHationship is that of employment, and
hence bypass the labour law. The ILO employmeraticriship recommendation on this
point adopts the principle of primacy of fat¥sThis it is submitted will extend the scope of

the protection to those who are in disguised emptyt relationship.

The absence of any kind of presumption in favourtloé existence of employment
relationship, upon establishment of some factohsclvought to shift the onus, as is the case
under the ILO employment relationship recommenaa#006, makes the situation worse for
workers in a disguised and truly ambiguous emplaymnelationship. This is so because it is
up to the worker who seeks the protection of thmla law to first prove the existence of

employment relationship.

Despite the problems associated with protectingkessr who work outside of the narrowly
defined circle of the contract of employment undlee proclamation, the proclamation
applies to all employees - standard or non-standawdked the Federal High Court, has
interpreted the phrase ‘any other conditions’ uratéicle 14 (1) (f), which reads as; ‘it shall
be unlawful for an employer to discriminate betweeorkers based on nationality, sex,
religion, political outlook or any other conditionso include forms of employment. The
court held that an employers’ act of exclusion meaployee from a bonus because he/she is
temporarily employed is unlawful even when a cdilex agreement provides $¥. Those
who work in the informal sector are alsle jure protected as long as they work under a

contract of employment.

There are, however, some atypical employees who natefully protected under the
proclamation. For instance with regard to home wmkthe proclamation gives to the
Ministry of Labour and Social Affairs the power poescribe provisions of the proclamation
that shall apply to them and the manner of theplieation by directivé®® Thus home

workers are not automatically entitled to all thenéfits and protections under the

proclamation; rather, it is up to the Ministry teeaide which protections under the

191 That is to say, the determination of whether atiehship is that of employee-employer or independe
contractor-client is to be guided primarily by giecumstances under which the work is performettherathan
by what the contract purports to be.

192 5ee for example, Basha Alemayehu & others v Ethioflectric Power Company (2000) Federal First
Instance Court, Case Number 24182.

103 The Labour Proclamation No. 377/2003 art 46.
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proclamation are available to them. However, sdaHarMinistry has not issued any directive
to that effect. It means that they are now praltyidaft without any protection whatsoever
under the proclamation. The proclamation also amsi the employment of all home-

workers as employment for definite period or spegfoject.

Another area where atypical employees are saictess protected under the proclamation
has to do with the employment security of employeesa contract of employment for a
definite period of time. Any contract of employméntieemed to have been concluded for an
indefinite period irrespective of what the partiemvide’®® However, the proclamation
provides circumstances under which contracts fatefinite period can be conclud&d.
When a contract for a definite period is allowed tluration of the contract should be fixed
based on objective grounds such as completion efitp job or occurrence of specific
events. The proclamation further limits the dunatid a contract for a definite period of time
to not more than 45 consecutive days and not tddme more than once, if the purpose for
which it is done, is either to replace a permamnployee who suddenly and permanently
vacated his post or temporary placement to fillkaant position in the period between the

study of the organizational structure and its impatation°®

There is, however, no protection in the case ofmworewal of a contract of employment by
an employer when the employee has a reason totglgoexpect so. This is relevant in the
case of employees employed for a definite periotihod to perform; an irregular work which

relates to permanent work of the employer but peréal on an irregular interval;, seasonal
work that relates to permanent part of the empyerk but performed only for a specified

period of the year but which are regularly repeatethe course of the years; an occasional

1%9The Labour Proclamation No. 377/2003 art 9. Thedvany’ makes it clear that the principle appliesatl
employment contracts including instances whereetkaists triangular relationship.

195 The Labour Proclamation No. 377/2003 art 10 (%i).(@his includes instances where an employee is
employed for; a specified piece work, replacemét worker who is temporarily absent due to leawekness
or any other cause; in the event of abnormal pressiiwork; for performance of urgent work needegitevent
damage or disaster to life or property, to repafedts or break downs in works, materials, buildingplant of
the undertaking; an irregular work which relatep¢éomanent work of the employer but performed on an
irregular interval; seasonal work that relateséopanent part of the employers work but performeg tor a
specified period of the year but which are regylagpeated in the course of the years; an occdsimr i
which does not form the permanent activity of thgpyer but which is done intermittently; temporary
replacement of a permanent employee who has suddachted his/her post or temporary placement of a
worker to fill a vacant position in the period beemn the study of the organizational structure &nd i
implementation.

1% The Labour Proclamation No. 377/2003 art 10 (2)
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work which does not form the permanent activity tbé employer but which is done
intermittently. It is submitted that the absenceobfigation on the employer to renew the
contract of seasonal workers whenever the worlhéset at least on the same terms and

conditions, constitutes a protection gap.

When it comes to contractual arrangements undechnthie relationship is given a triangular
appearance such as employment of workers through &Ethe employment relationship is
deemed to exist between the worker and subcontrantbor the person to whom the work is
outsourced or the PEA, as the contract is enteredoetween them. This it is submitted may
be used by employers to avoid regulatory framewdols resorting to use PEA or
subcontracting arrangements. At times, however,tthe nature of the relationship may
dictate that the principal subcontractor or therdlibe regarded the employer of the person

actually performing the work for all purposes antints.

There is a proclamation enacted to regulate theatipe of PEAS®’ The proclamation
allows any person among other things to providerices of making a worker available
locally or abroad by concluding a contract of ergplent with such a worker without
receiving any payment from the workéf. Under this circumstance the employment
relationship exists between the PEA and the waideall intents and purposes. However, as
it is indicated above to designate the PEA as gui@rar and attribute all the responsibilities
to it may sometimes not accord with reality. Thisdue to the fact that often it is the user
enterprise that controls important aspect of thekvamd the PEAS’ role may not be more
than pay rolling. If for instance the user entesprsays | do not want one of the workers
supplied by the PEA around, then that employeelagiée his/her employment. Hence it is at
odd with the reality to regard the PEA as the erygriawhile it is the user enterprise which
practically exercises control over the worker. Ehiex no also time limit up on the expiry of
which a worker placed by a PEA will be regardedhe#semployee of the user enterprise as is
the case under the EU Directive. The proclamatimvides for joint and several liability of
the third party/user firm with the PEA only in teeent of contravention of the contract of

employment® It does not provide for joint and several lialiliof the third party/user

197 private Employment Agency Proclamation No. 1048199

198 private Employment Agency Proclamation No. 1048.8& 1 (b). A license is made mandatory to render
the abovementioned service and once issued it s&igsfor two years subject to renewal.

199 private Employment Agency Proclamation No. 1048186 17
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enterprise with the PEA in the event of contravamtof the protections under the labour

proclamation.

With regard to collective representation the prowton entitles all employees to establish
trade unions inter alia to bargain collectivelyastjess of the form of their employmétit.
However, only undertakings that employee at leastworkers are allowed to form trade
unions provided that trade unions must at lease ham memberS:' For workplaces with
less than ten workers it is provided that employ#edifferent undertakings can form what is
known under the proclamation as ‘general tradeninwhich will have the same function as
trade unions and must also at least have ten meriBérhis, it may be argued, offers an
opportunity for non-standard employees and to thoslee informal sector to form their own

organization.

Even if article 115 (1) (a) of the proclamationfate value, seems to allow the existence of
more than one trade union at an enterprise, ittipedly makes it difficult by providing that,

in cases of multiple unions at workplace, only tinede union that achieves majority
membership of 50 per cent + 1 can enter into ciMecagreements This it is submitted
will practically make it difficult if not impossilel for non-standard employees, who often
constitute an unorganized workforce, to form tleeun union and bargain for better working
conditions at workplaces where there is anothedetranion. Under the proclamation
collective agreements can be concluded eitheraat pével or industry level, however, there

is no mechanism of extending collective agreement®n-parties.

The proclamation provides for a duty to bargaimaod faith** Thus once employees have
formed trade unions then they can seek the assestfithe Labour Relation Board not only
to bring a recalcitrant employer to negotiation laso to make sure that he/shelit is
negotiating in good faith. And issues on which plagties could not agree after negotiating in

good faith shall be submitted to the competentulisgettlement tribundt®> Though it is not

110 The Labour Proclamation No. 377/2003 art 113 (1)
11 The Labour Proclamation No. 377/2003 art 114 (1)
12 The Labour Proclamation No. 377/2003 art 114 (2)
3 The Labour Proclamation No. 377/2003 art 115 &}) (
14 The Labour Proclamation No. 377/2003 art 130 (4)

15 The Labour Proclamation No. 377/2003 art 130 (5)
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directly provided one can say from the readingrttke 138 of the labour proclamation that
if an employer is said not to have been negotiatingood faith after sitting for negotiation
the matter shall be submitted to the LRB for deteation. Whether this is proper and
justifiable intrusion in to the institution of celitive bargaining and when an employer can be
said is not negotiating in good faith is left farasher writing. The existence of the duty
seems helpful to non-standard employees who mawageanize. Nonetheless, the insecure
and unstable nature of their work and the exclusiosome of them, such as home workers,

from the labour proclamation, make it highly ditficfor them to organize, if at all.
Conclusion and recommendations

The world of work has been tremendously evolvingipg a major challenge to labour law
which was mainly set to regulate standard employmalationship based on the distinction
between ‘employee’ and ‘independent contractoroddh it has always been one of the most
vexed and difficult issues in labour law to distirgh between an ‘employee’ and
‘independent contractor’, the changes happenirthenworkplace such as externalization of
employment, not only increased the number of warkperforming work outside the
narrower notion of the employment contract, bub digther blurred the distinction between
an ‘employee’ and ‘independent contractor’. Funthere, regarding ‘employees’, different
forms of non-standard employees, such as; part-tioekers, temporary workers, casual
workers, home workers and those in a triangular lepnpent relationship, have been
increasingly in use in the world. These kind ofpatgl employments are also already in use

in Ethiopia though not as prevalent as they adeweloped nations.

Vulnerability, precariousness, lesser employmenuite and poor working conditions are
among the common traits of these different formatgpical employment. As a result these

new class of workers constitute an underclass wockfall over the world.

The constitution entrenches some ‘floor of rights’all workers- both standard and non-
standard and even to those who are in the infoseelor alike. The constitution uses the
term worker and this word is capable of broad prigtation to cover all who need the
protection of the law owing to the real naturelwdit relationship with the person for whom

they work though they do not have a contract of legrpent.

Under the Ethiopian labour proclamation the exiséeof control by the person for whom the

work is done is given central position, leaving sdenarios, where a person performs work
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without being under the control of the employertsale of the regulatory frame work of
labour law. Moreover, by making wage another dafinelement it totally excludes all

unpaid workers from its ambit.

In addition, the Ethiopian labour proclamation does provide for a presumption in favour
of the existence of employment, up on demonstratibsome factors which would have
made it easier for some of non-standard employasiereto seek the protections of the law,

as is the case under the ILOs’ employment relaliignecommendation.

It is not also clear, under the Ethiopian labouwcpmation, whether courts should simply
rely on what the contract purports to be or catbggond and look into the real nature of the
relationship in determining whether a relationskgpthat of employment or independent

contractor.
The Ethiopian labour proclamation excludes homekens:

Another major problem with respect to non-stanadamgployees has to do with the inability of
the collective bargaining system, which is desigrtedfit the standard employment

relationship, to fully address the needs of nongdad employees.

Under the Ethiopian labour proclamation, non-stati@danployees, who are included within
the definition of ‘employee’, have the right to fiortrade union and engage in collective
bargaining. However, trade unions can only be fatnmean undertaking that employees at
least ten workers and they must have at least tambars. In addition in cases where there
are multiple trade unions at a workplace only the baving 50+1 majority membership of
the total workers of that undertaking can engagecaliective bargaining. This, it is
submitted, makes it difficult for non-standard eoydes to form trade unions and bargain

collectively.

In addition to the legal impediments there are asactical difficulties in organizing most
non-standard employees. This includes amongst ottiade unions perception that their
power mainly lies on permanent full-time employeesl their perception of non-standard
employee as a threat to job security and minimumditimns. Moreover, the insecure and
unstable nature of the employment of most of tlypie&l employees makes it difficult to

organize them.

37



Jimma University Law Journal, Volume 4, No 1

Regarding workers placed by PEA the proclamatiosigiates the PEA as the employer
regardless of the fact the employee is placeddog land the ‘client’ is the one actually
making important decisions affecting the terms amhditions of employment and the
continuity of the employment. There is also no titimit, on the expiry of which the
employee becomes an employee of the ‘client engerprt does not also matter that the
agency'’s role is just not more than ‘pay rollingdathe actual determination of all aspects of
the work is made by the ‘client’. The joint and seal liability of the ‘client’ do not extend to
instances of contravention of the labour proclaomtRather the shared responsibility of the
client is limited to instances of contraventiontloé contract of employment of the worker by

the agency.

The Ethiopian labour proclamation provides an exshiae list of circumstances under which
employment for a definite period is permissiblealhother cases a contract of employment
shall be for an indefinite period of time. Therenis general time limit upon the expiry of
which an employee must be regarded as a permamgiibyee. However, in case where the
reason for employing an employee on a fixed-termtre@t is either to replace a permanent
employee who suddenly and permanently vacated dst qr temporary placement to fill a
vacant position in the period between the studyth&f organizational structure and its
implementation, the contract must not be for mbent45 days and can only be done once.
There is again no protection against non-renewahefcontract by the employer in case of

seasonal workers.

Concerning minimum conditions of employment in Bfha minimum conditions are also

regulated by the same proclamation and as suclkpexar the problem associated with the
meaning of ‘employee’ to accommodate some categ@fenon-standard employees, are
applicable to all employees(as defined under tloelamation) standard and non-standard

alike.

Based on the problems identified above, | recommtad following to strengthen the

protection of atypical employees in Ethiopia;

* A test, which is primarily based on the economalitg of the relationship between
the parties, should be adopted to distinguish ampl@me from an independent
contractor. The definition of an employee, under HEihiopian proclamation, should

also be expanded to include unpaid workers whoeaiy in need of protection.
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Judges or arbitrators should primarily rely on twerounding facts than the label
attached to the contract by the parties in detémgiwhether a person is an employee

or independent contractor.

A presumption similar to the one by the 2006 ILGmployment relationship

recommendation should also be introduced to thefitmn labour law.

The exclusion of home workers, under the Ethiopédoour proclamation, should be

done away with for all intents and purposes.

As regards employees placed by TEAs there shouldthee limit upon the expiry of
which the employees should be regarded employeéseotlient. In addition to this
regard should also be made to the real natureeofdlationship between the ‘client’
and the TEA. | suggest that the ‘client’ shouldregarded an employer if the role of
the TEA is not more than pay rolling. The jointbility of the ‘client’ should be

extended to instances of contravention of the lapoaclamation.

In order to strengthen the protection of fixed-tesmployees | recommend that there
should be a time limit upon the expiry of which amployee who is on fixed-
term/temporary contract should graduate into peenaemployment. There should
also be protection of employee on a contract ofleympent for a definite period of
time in instances of non renewal or renewal on fagsurable terms while they have

an objectively reasonable expectation of renewahersame terms.

| also recommend that the Ministry of Labour ancti8loAffairs, in Ethiopia, be
enjoined with the power to make sectoral deternonabf minimum conditions of
work including minimum wages in the sectors whetgpigal employment is

prevalent.

| also suggest, like the case under the EU direatin temporary agency workers,
there should be a protection that at least enshatsvorkers supplied by PEAs do not
get a less favourable treatment than they coulde hgat had they been directly

employed by the person who is in charge of the plade, i.e. the client.

Extension of collective agreements to non partedotally unknown under the

proclamation. It, however, can be used to enham®e protection of atypical
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employees. In this regard | suggest that thereldhmeia mechanism, in Ethiopia, to

allow extension of collective agreements to nonigsw
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Participation of Stakeholders in Environmental Impact

Assessment Process in Ethiopia: Law and Practice

Dejene Girma Janka

Introduction

Nowadaysenvironmental impact assessm@atA) is used as a tool by decision-makers
to take environmental issues into account. In Filaiotoo, it has been recognized since
the 1990s. Thus, some decision-makers and proporeatnow required to do EIA to
consider the environmental impacts of their actiomsereas the duty to evaluate their
EIA reports is imposed on environmental agenciesieitheless, for EIA to be effective,
its preparation by the concerned persons and tteuaion of their reports by
environmental agencies alone is not adequate. Rgcdhere has been a growing
consensus that such efforts should involve stakielnslas well. Consequently, some
legal systems have now recognized the right ofestaklers to participate in the EIA
process together with the corresponding obligatmsnvironmental agencies to ensure
their participation in such process. In Ethiopie existing policy framework (that is, the
Constitution, the EPE, the EIA Proclamation and @delines) does not expressly
address the issue of stakeholders’ right of pgdioon in the EIA process. This piece of
writing is, therefore, an attempt to explore théeakto which stakeholders’ participation
in the EIA process in Ethiopia has been dealt Wittthe current policy framework and
the extent of their participation in practice tdgat with the problems affecting such
participation. Therefore, the article is arrangecthe following manner. The first part
deals with EIA in general and EIA in Ethiopia (tleav and theory) in particular. The
second and third parts deal with stakeholdersig@pdtion in the EIA process in general
and in Ethiopian in particular by considering bttk law and the practice. The fifth part
discusses some of the obstacles to the realizafieffective stakeholders’ participation
in the EIA process in Ethiopian context. Moreovirpriefly considers the possible
prospects that may facilitate meaningful stakehmsidearticipation in the EIA process in
Ethiopia. The last part contains the conclusion @edmmendations of the article.

I. Environmental Impact Assessment

The use of EIA as a tool for decision-making wasokiuced by sec 102 of the National
Environmental Policy Act (NEPA) of the USA in 19@$ich mandated federal agencies
to prepare and consider environmental impact seter(ElS) before undertaking any

major federal action likely to have significantesff on the environmentSince then, this

* LL.B, LLM, PhD Candidate, Lecturer, Faculty of Lawlimma University. E-mail:
dejulaw@yahoo.com/dejene.janka@ju.edu.@tould like to say thank you to all who read ammnmented
on this articel and also gave me information indberse of its writing.

! Robert V. Percival, Environmental Law, StatutonypBlement and Internet Guide 2003-2004, ASPEN
Publishers, USA, 2003, p 873. For detailed disaussin the conditions attached to the obligation to
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procedure has spread throughout the world and todagt developed and many
developing countries practice some form of Elfhis is why it is being argued that the
legal requirement of EIA is now one of the prineplof environmental law with
universal acceptanceWhat then is EIA? It is defined as a process dicamating or
establishing the changes in physical, ecologicdl sotio-economic components of the
environment before, during and after a proposemacas well as evaluating the impacts
of all reasonable alternatives, so that undesiraffiects, if any, can be eliminated or
mitigated? In Ethiopia, it is defined as the methodology aéritifying and evaluating in
advance any effect, be it positive or negative clwhiesults from the implementation of a
proposedproject or public instrument Accordingly, the process of EIA becomes
necessary not only for an impending developmeneptdut also for public instruments.
Here, the notiompublic instrumentefers to a policy, a strategy, a programme, adaan

international agreemefit.

At this juncture, although EIA is necessary, thame some important issues that one has
to bear in mind. Firstly, EIA does not necessaélyninate actions that have adverse
impacts on the environmehtSecondly, although EIA aims at enabling authasitie

choose actions and make decisions thereon withkhdivledge of their impacts on the

undertake EIS under sec 102 of NEPA, see Stevew,Farvironmental Law: Examples and Explanations
4™ Edition, Aspen Publishers, Austin, Boston, Chicagew York, and The Netherlands, 2007, p 88-96. Of
course, the use of EIA as a tool for decision i$ mment as, for example, the U.S. Army Corps of
Engineers had developed techniques and methoddtwgynpact assessment as early as 1870. See D.K.
Asthana and Meera Asthartanvironment: Problems and Solutior& Chanda and Company LTD, India,
1998, p 336

2 Mark Lancelot BynoéCitizen Participation in the Environmental Impagssessment Process in Guyana:
Reality or Fallacy?’, 2/1 Law, Environment and Demment Journal (2006), p. 34, available at
http://www.lead-journal.org/content/06034.pdf

% See John NtambirwekEnvironmental Impact Assessment as a Tool for lndli$lanning, included in
Industries and Enforcement of Environmental Lavifrica, UNEP, 1997, 1997, p 75, the Rio Declaration
(1992) and the Convention of Biodiversity (1992)iethrecognize the requirement of EIA.

* See D.K. Asthana and Meera Asthana, supra nqte386; John Ntambirweki, supra note 3, p 75; H.V.
Jadhav and S.H. PurohiGlobal Warming and Environmental Law#" Edition, Himalaya Publishing
House, Mumbai, 2007, p 10; and Duard Barn&myironmental Law for All: A Practical Guide foreh
Business Community, The Planning Professions, Bnmientalists and Lawyerdmpact Books Inc,
Pretoria, 1999, P 179.

® Article 2(3), Environmental Impact Assessment faowmtion of Ethiopia, No. 299/2002 (emphasis
added)

®1d., Article 2(10). EIA that is done for publicstruments is calledtrategic environmental assessment
(SEA) ortop level EIA

" John Ntambirweki, supra note 3, p 75
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environment it is sometimes undertaken not to make decisiartstd serve different
purposes. For example, in some countries, EIAs were prepared used to justify
environmentally degrading activities. Moreover, i@éls use EIAs in an attempt to
postpone the duty of making decisions. Furtheiciats may make decisions and order
ElAs to be made to determine the validity of tha@cisions. Lastly, EIAs have been used
to hide the truth behind reams of paper. The beldsnof some reports has been used to
impress the gullible audience. However, all thesecantrary to the purpose of EIA in
general and the recognition of stakeholders’ pigditon in particular. For example,
letting stakeholders’ participate in the EIA proged decisions that are already made
would amount to asking stakeholders to commenterd decisions instead of engaging
them on their making process; a practice contraryiat has come to be known as

environmental democracy

A. Environmental Impact Assessment in Ethiopia

1. Laws

As stated before, the legal requirement of EIAlast universally accepted in the sense
that most developed and many developing countigee ladopted some form of EIA. In
this sense, therefore, Ethiopia is not an exceptidrctually, its earliest commitment to
undertake EIA came into being when it ratified @@nvention on Biodiversity in 1994 to
protect and conserve biodiverstfyA year later, the 1995 FDRE Constitution came up
with provisions pertinent to EIA. For example, fienstitution requires the environment

to be protected; it recognizes the right of evegydn live in clean and healthy

8 See Duard Barnard, supra note 4, p 179 and Jadmhitweki, supra note 3, p 75

® For detailed discussion on this point, Duard Bednaupra note 4, p 179

19 Environmental democracjs defined as a participatory and ecologicallyiorsl form of collective
decision-making. In other words, the concept refera process whereby people participate in making
decisions that have bearing on the environmentg8aerally, Michael Masorgnvironmental Democragy
Earthscan Publications Ltd, London, 2006,p 1

1 Actually, being one of the poorest countries ia world, Ethiopia is supposed to make, and is nggkan
number of decisions to bring about economic begatniThis in turn upgrades the importance of ElAas
tool for throwing environmental values into decisimaking processes.

12 Article 14(1)(2) of the convention requires eveontracting party to introduce appropriate procedur
requiring EIA of its proposed projects that areeljkto have significant adverse effects on biolabic
diversity with a view to avoiding or minimizing duceffects and, where appropriate, allow farblic
participation in such procedures and also introduce approprétangements to ensure that the
environmental consequences of its programmes afidigsothat are likely to have significant adverse
impacts on biological diversity are duly taken iattcount.
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environment; and, recognizes the right to sustdéndbvelopment® There is no doubt
that EIA is vital for the full implementation ofése constitutional stipulations. In 1997,
Ethiopia took another step by adopting its NatioBavironmental Policy (EPE) which
recognizes, under section 4.9, the need to use f&iAhe attainment of its goals.
Finally, in 2002, Ethiopia adopted the EIA Procldiom, the first piece of legislation on
EIA. The Proclamation makes EIA applicable to pctgeand public instruments.
Moreover, it imposes on all persons the duty to enador EIA in relation to any actions
(projects or public documents) for which prior Els required® Further, the
Proclamation strictly prohibits the commencementaony project requiring EIA before
appropriate assessmerst made. Besides, the Proclamation entrusts theeipto ensure
that EIA is done and evaluate same to the FeddP#l Bnd regional environmental

organs:°

Nonetheless, the EIA Proclamation has two problewtsch have strong bearing on
stakeholders’ participation. Firstly, the EIA Praciation is not comprehensive.
Secondly, although the EIA Proclamation envisagesler article 19, the issuance of
regulations for its implementation, no such regatet have been made so far. Likewise,
the EPA which is authorized under article 20 of Breclamation to issue directives to
implement the Proclamation does not have a wordlirective so far. Of course, it issued
such directives very late (in 2008). However, theedatives still have two major

problems. Firstly, they deal only with projects ugong EIA, not public instruments.

Thus, the provisions of the EIA proclamations peitay to public instruments cannot be
enforced since at the moment no one knows whicli@uistruments are subject to EIA
and which are not. As a result, it is not posstbléalk about stakeholders’ participation
in the EIA process of public instruments. Secondipd more importantly, these

directives which are claimed to be approved dohawee force of law for two reasons. To

13 For example, article 92(2) of the FDRE Constittistates that “the design and implementation of
programmes and projects of development shall notag@ or destroy the environment”. Article 92(4) of
the Constitution stipulates that “the governmend aitizens shall have the duty to protect the
environment”; Article 43(1) recognizes peoples’htiggo sustainable development; and Article 44(1)
recognizes everyone'’s right to live in clean andltmy environment.

4 As stated under paragraph 2.1, the overall pajimgl of the EPE is to realize the right of Ethiopsiao
live in clean and healthy environment and to babgut sustainable development.

15 See articles 7 and 11 together with article effEIA Proclamation, supra note 5.

181d., articles 3 and 14
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begin with, the directives have not been signedhieychairperson of the environmental
council; that is, the Prime Minister. Thus, its nmgkprocess is not completed. On top of
that, article 2(2) of the Federal Negarit Estabhient Proclamation of 1995 states that
[a]ll Laws of the Federal Government shall be pshid in the Federal Negarit Gazeta
Then, under article 2(3), it add#ll Federal or Regional legislative, executive and
judicial organs as well as any natural or juridicglerson shall take judicial notice of
Laws published in the Federal Negarit Gazatghen we come to the directives, as the
law of the Federal Government, they have not badslighed in Negarit Gazeta. This
means, no one is supposed to take judicial notiges @xistence or its provisions. This
can be taken to argue that the making of the duexis not yet consummated. After all,
in our system law-making has five stages: initiatidiscussion, approval, signature, and
publication, whereas the directives are two stéostof consummation. Eventually, and
legally speaking, what this means is that Ethiajnas not have a law telling us which
actions (projects or public instruments) are subjedEIA and which are not. This has
bearing on stakeholders’ participation because grepts can refuse, legally speaking,
doing EIA as there is no law, as required by thA& Bfoclamation, listing projects and
public instruments subject to EfA.However, the practice shows somewhat a different
scenario, as we will see later on. In any casesetlaad other factors have made the EIA
Proclamation ineffective. In this regard, Ato Solmm Kebede, head of the EIA
Department at the EPA, described the Proclamasanskeleton without/with little flesh.
According to him, although the EIA Proclamation waade years ago, it is as if it was
never made because its desired outcomes are nuog Ipeoduced. He mentions the
absence of implementing laws (particularly regolag) as a basic reason for the failure
of the Proclamation to serve its purpo&es.

At this juncture, one may wonder why the absencdawafs implementing the EIA
Proclamation is taken as a serious problem. Thiseisvill be considered later on but for
a moment we can say that some of the provisiotiseoProclamation are too general and

not susceptible to immediate consumption. For exentpe Proclamation recognizes the

7 Articles 5 and 9 of the EIA Proclamation requine EPA to issue directives (which is a law) speaify
projects and public instruments that are subjeé&iifa

8 Interview with Ato Solomon Kebede, Head of the ED%®partment of the Federal EPA, 7 and 8
September 2009
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participation of the public in the EIA process. Hoer, it does not tell us the mode,
stage, and language, among others, of such patimm These are all relevant issues that
could be resolved by subsidiary laws. Of course, BPA has procedural guidelines
pertaining to the EIA proces8.However, there are problems with the guidelines, t
Firstly, they are not binding but set of ‘rulesatrshow what should be done in the EIA
process. Secondly, they have gaps in themselvas.ekample, they do not tell us
whether stakeholders have the right to participathe EIA or not rather than providing
for the non-binding ‘obligations’ of proponents aedvironmental agencies to involve
them in the process. Thirdly, there are no sucliajines pertaining to top level EIA
(SEA). Therefore, the existence of the guidelinessdnot relive the government of its
need to have subsidiary law(s) to implement the BlAclamation thereby facilitating
stakeholders’ participation in the EIA process.

2. Practice

As we have seen before, however inadequate ittlipfiia has some kind of policy
framework requiring the use of EIA as a tool forciden-making. Moreover, it has
established institutional framework such as theeFaedEPA to put this policy framework
into effect?® Of course, the Federal EPA bears the primary resipidity of ensuring
environmental protection because it is authorizedssue directives necessary for the
effective implementation of the EIA Proclamatioef environmental standards against
which the impact of an action on the environmemusth be assessed, decide on actions
that require EIA, ensure that EIA is done and giafer evaluation, authorization to
project owners to implement their projects if threguire EIA, eté* The question then is
whether EIA is done in practice and the EPA is enguhat it is done, when so required,

in accordance with the necessary requirements asiskakeholders’ participation.

¥ There have been two Procedural Guidelines so Eamnironmental Impact Assessment Guideline
Document issued in 2000 and Environmental ImpaseAsment Procedural Guidelines Series 1 issued in
2003. According to Ato Solomon Kebede and Ato WaatnSintayehu, speaking as guests to the Class of
LL.M and PhD Programme, At Akaki Campus, AAU, on Ndvember 2009, the later Guidelines have
replaced the former.

2 Environmental organs refer to the Federal EPA mgibnal environmental agencies. The Federal EPA
was established in 1995 and re-established in B§0&artue of article 3(1) of the Environmental Rrotion
Organs Establishment Proclamation, Proclamation298/2002, which also requires the establishment of
Regional Environmental Agencies.

%L See articles 3(1), 6(7), 9 and 19, EIA Proclanmtgupra note 5.
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According to Dr. Tewolde Berhan Gebre EgziabheA sl actually done in relation to

activities requiring EIA regardless of who is urtd&mng it, government agencies or
private actors. Besides, he indicated that the feé@# A plays a primary role in ensuring
that it is done properly before issuing a perfhiito Solomon Kebede, also indicated
that EIA is in fact done in practice although thare projects for which EIA have not
been done even if they are subject to it accortntpeir guidelines. Yet, Ato Solomon

stated that no EIA has ever been done for pubbtriment® Further, Ato Abraham

Hailemelekot* and Ato Wondosen Sintayeficonfirmed that EIA is done in practice at
least in relation to certain projects. Moreovemythndicated that the issue of public
participation is considered at evaluation stagesrétore, one can conclude that the EIA
process in Ethiopia is working at least in relattorcertain projects and there is a room
for ensuring stakeholders’ participation in theqgass. All the personnel | interviewed at

the EPA mentioned that EIA is done by proponéraad the EPA evaluates their reports.

22.0n one occasion, | had the chance to attend &cplelsture given by the Director of the Federal EPA
where | was able to raise the following questiave know that Ethiopia is undertaking different
development activities. On the other hand, our Etéclamation requires that EIA must be done in ez$p

of activities requiring prior EIA. So, is EIA reglldone in practice? If so, who ensures that it isel
properly? The Director then responded that EIA is actuabipelin relation to activities requiring EIA the
EPA plays primary role in ensuring that it is dgeperly before issuing a go ahead permit withajqut.
Tewolde Berhan Gebre Egziabher, Director Genetaiipgian Environmental Protection Authority, Public
Lecture on 7 May 2009.

2 Interview with Ato Solomon Kebede, supra note 18

2 Interview with Ato Abraham Hailemelekot, EIA ExpeFederal EPA, 24 August 2009

% Interview with Ato Wondosen Sintayehu, Acting Hedgnvironmental Policies and Legislation
Department, Federal EPA, 24 August 2009

% Although this is a common practice in many co@strisome doubt the objectivity of EIS conducted by
proponents and argue that such approach is flaheel.underlying reason is the fact that companidis wi
only start the EIS/EIA process after they have fadated a specific proposal that needs government’s
approval. Since most companies will act in theimaself-interest most of the time, one can be cemifid
that the EIS will focus primarily on what the prao@mt wants to do, not on, for example, alternativerse

of actions. See William L. Andreeinvironmental Law and International Assistance: Tlallenges of
Strengthening Environmental Law in Developing Wo@dlumbia Journal of Environmental Law, V 25,
No 17, 2000, p 48. Therefore, we can find placesr@ltlA is not done by proponents but by government
organs. For example, in the USA, the duty to cohdil§ is imposed on federal agencies, not propanent
(unless the agencies themselves are the propon8ats)sec 102 of NEPA (1969) and CEQ Regulations
1606.5 of 1999. Such position might be good becatsmn be presumed, government organs are more
sensitive to environmental needs than private acod also avoid the problems professor Andreaesai
However, on the other side of the fence, one cem algue that these agencies may at times beeimutia
since they represent conflicting interests. Thpsaking particularly from the perspective of depéig or
least developed countries, government organs magenthat sensitive to the environment than theytar
the achievement of their primary objectives.
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Now, if we know that EIA is done in practice we caansider the participation of
stakeholders in the process of EIA. For the sakeooizenience, we will consider such
participation at two stages-when EIA is done byppreents and when it is evaluated by
environmental agencies especially the Federal ERAr a brief introduction to

stakeholders’ participation in the EIA process.

lI. Participation of Stakeholders in Environmental Impact Assessment

Process

A. Who are the EIA ‘stakeholders’?

As mentioned before, today, there is a growing ensss that timely and broad-based
stakeholder involvemefit in the EIA process is a vital ingredient for effee
environmental assessment (EA). In fact, it is shat, experience shows that EIA that
successfully involved broad range of stakeholdensléd to lead to more influential EA
and, consequently to development and delivered moveonmental and social benefits
whereas, conversely, EIA that failed to be inclasignded to have less influence over
planning and implementation, and consequently tedulin higher social and
environmental costs. Thus, the vitality of stakeleos’ participation in the EIA process
seems unquestionable. However, who sitekeholder8 They may be defined adl the
people and institutions that have an interest éndinccessful design, implementation and
sustainability of the project including those weyrae affected by a project either
positively and/or negatively. Thustakeholders’ participatiom the process of EIA may
be defined as a process whereby all those witlaleesnh the outcome of a project can

actively participate in decisions on planning andnagement to share information and

27 Some people argue that terms stakeholders’ ‘iraraknt’, ‘consultation’ and ‘participation’, whichea
used in the EIA guideline literature interchanggallave certain differences. For example, accordiing
Hughes,stakeholder involvemenhay be taken to encompass the full spectrum @frastion between
stakeholders and the decision making process. A&h, sthe term encompasses both consultation and
participation. On the other hanparticipation may be used to refer to a process by which stdétefo
influence decisions which affect them. Thus, it nieydistinguished frongonsultationby the degree to
which stakeholders are allowed to influence, sharecontrol decision-making process. Consultation
implies a process with little share or control otbe process by the consultees. See Ross Hughes,
Environmental Impact Assessment and Stakeholdeiviewent included in Annie Donelly, Barry Dalal-
Crayton, Ross Hughe# Directory of Impact Assessment Guidelin®8 ed, International Institute for
Environment and Development, 1998, p 22. In thiiing, | will use the ternparticipationto refers to the
meanings Hughes gives participation andconsultation
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knowledge and to contribute to the project anduiscess to ultimately enhance their own
interests. In this sense, the notgtakeholdersncludes, inter alia, government agencies,
citizens groups, NGOs, recreational interest groegpert groups, business affiliations
and academic organizations. Some countries havetedi&I|A guidelines in which they
list stakeholder groups that should be consideoadributors to the EIX®

B. Relevance of stakeholders Participation in the A process

Generally, as we have seen in the preceding sectiomad-based stakeholders’
involvement in the EIA process is of paramount imigace. Particularly, it is believed
that different types of stakeholders can contriiotéhe EIA process in different ways.
For instance, stakeholders’ participation enables EIA process to address relevant
issues including those perceived as being impoignbther sectoral agencies, public
bodies, local communities, affected groups, andrsthharness traditional knowledge
which conventional approaches often overlook; impranformation flow between
proponents and different stakeholder groups, impgvthe understanding and
‘ownership’ of a project; and ensure that the magle and significance of impacts has
been properly assessed. Moreover, it enables prpfeponents to better respond to
different stakeholders’ needs, helps them idemtifgortant environmental characteristics
or mitigation opportunities that might be overlodkand also improves the acceptability
and quality of mitigation and monitoring procesdestther, placing sufficient emphasis
on stakeholders’ participation in the EIA proceas improve the predictive quality of
environmental assessments since the predictiormphcdts using EIA often requires
multi-year information and good quality baseline ieth can be obtained form
stakeholders groups, including those in local comities, who have greater potential to
access a wider information resource-base and iresmases generations of cumulative
knowledge of their local environmefitTherefore, in light of the above advantages, the
participation of stakeholders in the EIA processs@nething which any system of
environmental law cannot afford to omit. Such mgpttion is not only environmentally
beneficial but also political wise as it makes dem-making participatory; a good

manifestation of democratic process particulariyiemmental democracy.

2 For the discussion in this paragraph, see gegefalss Hughes, Id., p 21-22
2 Ibid
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C. Constraints to Stakeholder Participation in EIA

Despite its paramount importance, the participatibetakeholders in the EIA process is
constrained by myriad of factors which include tiared money, literacy and language,
low level education, cultural differences, gendghysical remoteness, political and
institutional culture of decision-making, pressurgosed by the project cycle, mistrust
and elitism, ambiguity in legislation and guidebneand project siz&. For example,
many stakeholders lack the time or financial resesito engage in EIA processes. Non-
literate groups are marginalized from EIA by the w$ written media to communicate
information. Materials necessary for stakeholdgratticipation are lacking in local
languages. In many countries and regions, theréttis or no culture of ‘public’
participation in decision-making whereas in som&esapublic participation is perceived
as a threat to authority and is viewed defensiyslymany government agencies and
project proponents. Elitism or patriarchal approscanother constraint as many agencies
and proponents adopwé know better approachesind do not accept that stakeholders’
involvement can improve the quality of developmiartiatives. Ambiguity of legislation
and guidelines is also another important constr@mnnanaging and encouraging more
participatory environmental assessment processasthdf, achieving effective
stakeholder involvement can be much more diffibaitlarge scale projects. Finally, low
level of education affects the meaningful partitipa of stakeholders in the EIA process.
In this regard, mentioning what one villager in BiEalesh said is imperative. When he
was asked whether he had ‘participated’ in the gidcess of a major flood control and
irrigation projects that would radically alter Higelihood prospects, he responded: “if |
were to be consulted, what would | say? You see juist an ordinary man. | don’t know
anything. All I know is that one has to have mealsryday.” Therefore, we can say that
the innumerable benefits stakeholders’ participaiio the EIA process is capable of

producing are countered by countless constraints.

% For detailed discussion on how these and othetorfacaffecting the effective involvement of
stakeholders in the EIA process, see Id, p 24-26
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[ll. Participation of stakeholders in Environmental Impact Assessment
in Ethiopia

A. Policy Framework

1. FDRE Constitution

The first place to look for the right of stakehafldéo participate on matters affecting
their interests is the supreme law of the landpad@tution. In this regard, article 43(2)
of the FDRE Constitution, which is the most peminerovision to the issue at hand,
stipulates thahationals have the right to participate in national develeptand, in particular,
to beconsultedwith respect to policies and projects affectihgir communit;}31 There are few
points worth emphasising here. Firstly, the Couastih deals with the right afationals
not of stakeholders like people on the other side lmoarder (foreigners), citizen groups,
NGOs or agencies. Thus, while all stakeholdershategranted the right to be consulted
by the Constitution, the fact that nationals canskskeholders in relation to matters
affecting their community is clear. Thus, we cap &t nationals, as stakeholders, have
the right to engage in the EIA processes of pdiae projects. Secondly, this right of
nationals exists only in relation to policies andjects affectingheir community Some
countries provide for the duty of a proponent taszdt not only the community likely to
be affected but others including members of the lipukinterested bodies and
organizations with the mechanisms for consultatiocluding scoping meetings,
structured interviews, key informant interviews amdtten submission¥> For example,
in USA, agencies undertaking EIS are supposedwuolva the public or those persons
and agencies who may Heterested or affected by a given actiori® Under our
Constitution, however, the duty of a proponent ggag only to the community likely to
be affected, not to any interested party. Thusclard3(1) of the Constitution is too
narrow to serve as a basis for claiming stakehslgmrticipation in the EIA process in
general but that of nationals whose communitiedikety to be affected by policies and

projects.

31 Emphases added

32 Section 11(9) of the EPA law of the Guyana, SeekMancelot Bynoe, supra note 2, p 44

33 See Sec 1506.6 of the 1999 CEQ Regulations oricPimvblvement. Emphasis added. The Regulations
also provide for ways of involving the public liIkKdEPA-related hearings, public meetings, mailing
information to those who request it, etc.
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2. Environmental Policy of Ethiopia (EPE)

The 1997 EPE simply states that public consultat®oran integral part of the EIA
process. Accordingly, unless one interprets tha faiblic to include all stakeholders, the
Policy does not expressly recognize the right aketholders to participate in the EIA

process.

3. EIA Proclamation

The other appropriate place to look for the righstakeholders to participate in the EIA
process is the EIA Proclamation. First of all, itoald be noted that whether this
Proclamation recognizes the right of nationalse@bnsulted with respect to policies and
projects affecting their community or not, it shidbdde readnto it because that right is

constitutionally guaranteed. Thus, the effort hisrdo look for something more with

respect to the right of stakeholders to participatehe EIA process. In this regard,
although the Proclamation does not contain any esgstipulation, there are certain

provisions which deal with public participation.

Article 6 Trans-Regional Impact Assessment
1. A proponent shall carry out the environmental impessessment of a project that is
likely to produce a trans-regional impact in coteion with the communities likely

to be affected in any region.

3. The Authority shall, prior to embarking on the exatlon of an environmental impact
study report of a project with likely trans-regibnempact, ensure that the
communities likely to be affected in each regiomenbeen consulted and their views

incorporated.

Article 9 Review of Environmental Impact Study Repat

2. The Authority and regional environmental agencidsalls after evaluating an
environmental impact study report by taking intc@@mt anypublic comments and
expert opinionswithin 15 working days: Emphasis added)

a. approve the project without conditions and issuba@iration [...]
b. approve the project and issue authorization withd@dmns [...]

c. refuse implementation of the project [...]
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Article 15 Public participation
1. The Authority and regional environmental agenclellamake any environmental impact
study report accessible to thablic and solicit comments on it.
2. The Authority and regional environmental agencleaisnsure that the comments made
by the public and in particular by the communities likely be affectedby the
implementation of a project are incorporated ifite €nvironmental impact study report

as well as in its evaluation.

The above-mentioned three articles from the ElAcRimation do have something to tell
about the participation of stakeholders in the Fildcess. First, article 6 imposes on
proponents the duty to conduct EIA @onsultationwith the communities likely to be
affected in any region. However, this duty exigtyyon relation to a project that is likely
to produce trans-regional impacts. Besides, they aiit a proponent is limited to
consultation of communities likely to be affectegl this project in any region. Thus, a
proponent may claim that it does not have the datnvolve stakeholders other than
those belonging to the concerned communities. \Watard to these communities, the
Federal EPA is obliged to ensure that they haven be@nsulted and their views
incorporated prior to embarking on the evaluatiblé report>* Therefore, we can now
say that proponents do have the obligation to emgdlgrough consultation, the
communities that are likely to be affected by thpnojects when they do EIA.
Nevertheless, it must be born in mind that art&léoes not recognize the right of these
communities but the obligation of proponents altfftoone may argue that the flip side of
the proponent’s obligation shows the right of tbenmunities. Moreover, the article does
not tell us the stage at which the proponent musisglt the public; that is, at the

preliminary assessment or preparation of the stodigoth.

The other two articles, article 9 and article 1&vide for the role of ‘stakeholders’ at
EIA report evaluation stage. Article 15(1) obligdse Federal EPA and regional

environmental agencies to make EIA report accessthbthepublic and solicit comments

3 At this juncture, a question whether the tecommunitiesincludes communities in another country
where a project is to be implemented around a levaiginot clear. Moreover, there are no guidelines
adopted by the Federal EPA to clarify this pointit,Bas practice shows, the term is used to refgr ton
local communities, not those in another country.
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on it. Then, article 15(2) obliges these organsrisure that the comments made by the
public and in particular by the communities likébybe affectedby the implementation of

a project are incorporated into the EIS report el &s in its evaluatioft, Finally, article

9 obliges the Federal EPA and regional environmegancies to take action on EIA
reports, within 15 working days, after evaluatihgrh by taking into account amyblic

comments and expert opinions

An interesting scenario here is the fact that,kendirticle 6, articles 9 and 15 use the term
public, not communitiedikely to be affectedNevertheless, the EPA, according to Ato
Solomon, has not yet come up with any legal ornieeth definition of the ternpublic.®®

As a result, we do not know whether the term inetudll stakeholders or only the people
who may have special interest in EIA. However, ¢laser look at the provisions of the
Proclamation conveys the message that the parotic under these provisions refers to
something more than the communities that are likelge affected by a course of action.
For example, while article 15(1) obliges the Fed&®RA and regional environmental
agencies to make EIA reports accessible to theiquaiticle 15(2) obliges them to
ensure the incorporation of the comments of thelipuparticularly that of the
communities likely to be affected’he term particularly shows that theeommunities
likely to be affectecare just one of the examples of what the tg@umlic intends to
include. For example, article 9(2) makes the carsiibnexpertopinions necessary for
the evaluation of EIA reports. Thus, the tegpoblic under article 15(1) may be taken to
include experts as part of stakeholders. Moreates, possible to get support from the
existing literature in the field that the tequablic consists of not only the communities
likely to be affected but also other stakeholdErs. example, some writers defipablic
involvementin the EIA process aa process through which the views of all interéste
parties are integrated into project decision-makiigFrom this definition, we can
understand that the ternpublicincludes all interested parties or stakeholders.

% In this sense, one can argue tbamsultationseems similar tparticipation because the inclusion of the
comments obtained through consultation shows Heapublic can influence decision-making.

% Interview with Ato Solomon Kebede, supra note 18

37 Public Involvement: Guidelines for Natural Resourbevelopment Projectsby Environment and
Sustainable Development Division (ESDD), UNESCA®91, p 4. This material is available online.
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Therefore, unlike at the preparation stage, tholegk clear, we can conclude that the
EIA Proclamation recognizes the participation aksholders in the EIA process at EIA
report evaluation stage. However, this still islppeonatic to enforce because there are no
binding instruments (such as regulations or dives on how stakeholders or the public,
in its broad sense, can participate on EIA throegmmenting on EIA reports. For
instance, it is not known how the Federal EPA amgianal environmental agencies
should make EIA reports accessible to plablic and solicit comments on them. Should
they use TV, radio, public meetings, or make copk&IA reports available to those
who want to comment on them? Moreover, it is nadvin for how long these organs
need to solicit comments on EIA reports. Yet, weownthat once submitted,
environmental organs must take action on EIA repanithin 15 working days. This
period is extremely short and it makes stakeholg@arsicipation at this stage extremely
difficult. For example, in Guyana, the developed dnhe EIA consultant are required to
publish a notice in a daily newspaper confirmingtttne EIA has been submitted to its
EPA and members of the public have sixty days witkhich to make submissiofIn

the US, usually 45-days comment period is giverhwite possibility of reduction or
extension as the case may*Bélence, even if the EIA Proclamation is somewhegber
than the Constitution in relation to the issue w@keholders’ participation in the EIA
process, it is still plagued with inadequacies, sttimg that could be rectified through
subsidiary law$?

3 Section 11(9) of the EPA of the Guyana, See Mamidelot Bynoe, supra note 2, p 47

39 Steven Ferry, supra note 1, p 86

“0 At this juncture, one may be tempted to conclut the lack of subsidiary laws issued by the Cdunc
of Ministers and/or the Federal EPA for the effeetimplementation of the EIA Proclamation shows the
absence of political commitment on the side of goegernment to implement the EIA law to the fullest
extent possible. To clarify this point more, comsidg the implementation of a peer law in the filed
investment (means to development, the concept dlyrmassociated with environment) seems in line. In
2002, Investment Proclamation No. 280/2002 was makdis Proclamation was amended by Proclamation
N0.373/2003. To facilitate the implementation of ttmvestment Proclamation, the Council of Ministers
issued Regulations No. 84/2003 which was amendedRdyulation No. 146/2008. Now, the frequent
enactment of laws in the field of investment imgpltbat the government is paying attention to inmesit
and its commitment to see to it that everythingsgeell in this field. However, when we see the EIA
Proclamation which was made in the same year (2808)the Investment Proclamation, it has nevembee
amended; nor it has ever been supported by impléngemegulations. The absence of instruments
specifically designed to implement the EIA Procléiovamakes it difficult for the Proclamation to pluce

the ‘desired’ result. It also makes things compédafor environmental organs and even proponents to
discharge their duties under the Proclamation.
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4. EIA Guidelines

The Federal EPA has had two procedural guideliodadilitate the effective use of EIA.
The first of such guidelines was issued in 2000eseEhguidelines, recognizing that the
participation of stakeholders (interested and aéidparties (IAPsJ} at different stages
in the EIA process is necessary, provide for theigpation of stakeholders at the
scoping, EIA performance, and review statfeShey also deal with the ways of
involving stakeholders in the EIA proce8dn 2003, the EPA issued the EIA Procedural
Guidelines Series 1 of 2003 replacing the 2000 ajinids** Like its predecessor, these
guidelines also recognize that the participatiostakeholders (IAPs) in the EIA process
at various stages is necessary. However, unlik®® guidelines, the 2003 guidelines
are less clear on the stages at which stakehotderparticipate in the EIA process. Of
course, the guidelines stipulate that scoping shimyolve stakeholders. But, with regard
to the participation of stakeholders at the otliages, we need to relay on interpretation.
For example, when EIA is done, proponents shouwdlue stakeholders even if the
guidelines do not expressly require this for twasans. First, the evaluating authority is
supposed to consider the extent of stakeholdemdicjgation in the EIA process for
approval. This forces proponents to engage stalletwin the EIA process. Moreover,
since the EIA proclamation requires consultatioteast for the communities concerned,
then we can read this element into the guidelifiée. other lack of clarity in the latter
guidelines pertains to the review/evaluation stdgeey do not impose duty on evaluating
agencies to involve stakeholders in their evalumagoocess. Yet, it stipulates that its
decisions should beonsultativeand participatory, an expression that is likely to be

understood as referring to consulting and parttongaestakeholders. Moreover, since the

“1 Both guidelines definimterested and affected partias individuals or groups concerned with or affécte
by an activity or its consequence including localmeunities, work force, consumers, customers,
environmental interested groups and the generaligoubhus, the term IAPs can be equivalent to
stakeholders. See the definitional parts of boildejines.

2 See Federal Democratic Republic of Ethiopia Emuinental Protection Authority Environmental Impact
Assessment Procedural Guidelines Document, Adda&bApbMay 2000, Paragraphs 3.1.3, 3.4, and 3.5

3 paragraph 3.4 of the Guidelines Document listspraynothers, public meetings; telephonic surveys;
exhibits, displays and “open days”; newspaper dibements; written information; surveys, intervieaved
guestionnaires; working with established groups] amrkshops and seminars as methods of ensuring
stakeholders’ participation in the EIA process.

*4 See Federal Democratic Republic of Ethiopia Emvinental Protection Authority Environmental Impact
Assessment Procedural Guidelines Series 1, AddabAbNovember 2003. The relevant paragraphs of
these guidelines include paragraphs 5.2.3, 5.236 a8d 6.4.
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EIA proclamation requires gathering comments frompublic and experts, stakeholders
(may not be all of them, though) can participatéhi@ EIA process at this stage as well.
In any case, the guidelines we have in place peofod stakeholders’ participation in the
EIA process. However, two points ought to be bammind at this juncture. Firstly, the
guidelines do not make stakeholders’ participatr@tessary at every state of EIA
although they clearly state that their participatéd various stages is relevant. Secondly,
these guidelines do not have the status of laws @ans, they can only be taken as soft
rules governing the conducts of concerned partied s proponents, consultants, and
the EPA. However, the EPA can give these guidelfoese of law either by changing
them to directive or by denying proponents envirental clearance if they do not follow
the principles/rules set out in the guidelines likee ones relating to stakeholders’
participation.

B. Practice

As we tried to see before, EIA is done in Ethiogideast in relation to certain projects.
Moreover, we have considered that the involveméstakeholders in the EIA process is
indispensable for its effectiveness. Further, weehalso considered that, although they
do not make exactly the same stipulations, the titatien, EPE, EIA Proclamation, and
the guidelines create policy frameworks for stakeéus’ participation in the EIA process
in Ethiopia. Therefore, we will now see whetherlsparticipation has been taking place

in practice, too.

1. At performance stage

Although proponents should involve stakeholdergi@aarly the communities that are
likely to be affected when they do EIA, accordirg Ato Solomon, it is extremely
difficult to conclude that such participation egigh practice. In this regard, he mentioned
the absence of binding instrument pertaining t&edtalders’ participation in the EIA.
For example, issues on how proponents should conaatenwith stakeholders, for how
long, at what stage, what language to use, etadoilresolved in a binding instrument
(directive or regulations) specifically dealing itstakeholders’ participatiof.

% Although the existing guidelines deal with some tbese issues, they don't deal with them
comprehensively. Moreover, they are not binding.
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Moreover, he indicated that many EIA reports aotitious on the participation of the
concerned communities. For instance, he indicdtatithere have been instances where
comments, names, signatures, etc of supposed commesuwere forged. At times, he
stated that EIA is done by a single person who isithis/her office and ticks in a
checklist table. In this case, there is no wayalehe for stakeholders in general, even for
the communities likely to be affected, to partitg@@n such EIA process, if there is an
EIA process after all! Further, Ato Solomon indextthat regional environmental
agencies do not ensure the patrticipation of thdipystakeholders) in the EIA process
for various reasons such as lack of independendefesr not to be treated as anti-
development agents. As far as the participatiothefcommunities that will be affected
by the implementation of public instruments is cammed, that has never happened before
since no EIA has ever been done for such instruisnbatause the EPA has not yet

indicated which public instrument is subject to EAd which is not®

2. At evaluation stage

As stated before, the EIA Proclamation obliges B#®A and regional environmental
agencies to make EIA reports accessible to theigunld solicit comments thereon.
However, the EPA has not yet clarified what thisnt@ublic includes. But as we have
tried to see before, the sane interpretation ofRtteclamation on this point conveys the
message that all stakeholders-communities likeletaffected, experts, NGOs, agencies,
etc-are included. The practice also shows that=RA is involving entities like NGOs
and agencies which may have stakes in a given ElAhis regard, Ato Solomon said
that EIA reports are sent out to stakeholders ifinoly NGOs?!’ Moreover, | have
interviewed officials from two government agenciesich are very much interested in
participating in the evaluation of EIA reports. Beeagencies are the Ethiopian Institute
of Biodiversity Conservation (IBC) and the EthiapidwVildlife Development and
Conservation Authority (EWDPA). The two agencieg &ighly interested in having

ElAs done because development activities not pestéxy proper EIA will jeopardized

“% Interview with Ato Solomon Kebede, supra note 18.
*" Public Lecture, Ato Solomon Kebede and Ato WondoSéntayehu, at Akaki Campus, AAU, 17
November 2009
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the accomplishment of their missions. Accordinglyo AYeneheh TeK& said that
sometimes the EPA sends EIA reports to EWDCA fomments and this usually
happens when the areas where proposed projectdoab®e implemented concern
EWDPA. Moreover, Ato Fanuel Kebeflestated that EWDCA sometimes gets that
chance to participate on the evaluation of EIA repand this happens usually when the
EPA seeks its comments on EIA reports thinking thatinterest of EWDCA is at stake.
In this regard, the EPA thinks that EIA evaluatisimould involve EWDCA when a
project is to be implemented in protected area$ sascwildlife sanctuaries, parks, and
reserves. Moreover, some IBC persofthéklieve that the IBC is a stakeholder in the
EIA process of projects that are likely to affeavdiversity. Thus, they argue that the
IBC should take part in the evaluation of EIA rapoof such projects. Fortunately, the
EPA sometimes sends to the IBC some EIA reportcéonments before it acts upon
them. However, they have indicated that often tirttess EPA marginalizes the IBC
thinking that it would comment on EIA reports negelly.

Therefore, we now know that EIA at evaluation stégéo some extent participatory
because at least some agencies and NGOs are ta#tihgn the process. However,
according to Ato Solomon, there are still probleass far as engaging broad-based
stakeholders in the EIA process at this stagens@med.

I. Problems and Prospects

A. Problems

Ethiopia is a country with a very long way to go lldng about development. This
requires making countless decisions and undertakimgerous projects. However, such
measures must not be counterproductive. In thisrdgegEIA helps in avoiding their

counter-productivity, whereas effective EIA reqsirthe meaningful participation of

stakeholders in the process. Nevertheless, sucticipation is countered by many
constraints, some of which are highlighted below.

“8 Interview with Ato Yeneneh Teka, Director, WildiDevelopment and Protection Authority, 31 August
2009

9 Interview with Ato Fanuel Kebede, Senor Wildlifexgert, Ethiopian Wildlife Development and
Protection Authority, 31 August 2009

%0 Interview with some people at the IBC, who demahaeonymity, on 1 September 2009
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1. Lack of Subsidiary Laws

As stated repeatedly, due to lack lmhding subsidiary laws, the provisions of the
Constitution and the EIA Proclamation relating stakeholders’ participation in the EIA
process could not effectively be implemented. TRA By itself sees the absence of such

laws as a major blow to the system of effective ElAhe country.

2. Level of Education

This applies to the public in particular. Largetpzfrour public is not aware of what EIA
is worth. Moreover, we do not know whether we céaint participation in the EIA

process. Thus, the public is not making, firstyairms, and secondly, meaningful
participation in the EIA process thereby denying system of EIA the benefit of

stakeholders’ participation.

3. Mistrust

It was claimed by some stakeholders that the EPés dwmt trust some stakeholders.
Firstly, it thinks that they are predisposed; tlaeg going to say no to the EIA reports.
For example, IBC and EWDCA think that EPA does tnast them. Secondly, according
to Ato Solomon, the EPA does not think that stakddrs will give their comments on
EIA reports timely which leads the EPA to prefercideng on such matters without
sending them to stakeholders. These factors wdhmally have a negative impact on the
EIA because it will widen the gap between the ERA stakeholders rather than bridging
it.

4. Lack of independence and wrong perception abouhe relationship between EIA
and Development

Regional environmental authorities are expecteshture that EIA is done and it is done
in accordance with all the procedural requirememtais, they have to check whether
there was stakeholders’ participation in the prea@snot before they approve of EIA
reports. However, according to Ato Solomon, thereetao problems here. Firstly, these
authorities are not independent. Thus, they hawdotavhat their bosses expect them to
do, which is approving EIA reports. Secondly, tliegr that if they say no to EIA reports,

they will be treated asnti-development agenfThis shows that there is a mistaken
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understanding that EIA is an obstacle to develogreedeavours although the ultimate

effect of EIA is the opposite; viz, making develogmhsustainable.

5. Non-publication of EIA reports for comments

It was also said that EIA reports are not publishigds is basically so because there are
no guidelines on how to making them public. The ERAsupposed to gather the
comments of the public and experts. However, tierething said in the law as to how
to do this.

B .Prospects

Although the system of EIA in Ethiopia is plagueddwmnstraint, there is no reason to be
absolutely pessimistic about it. A look at what happening shows that there are
glimmers of hope that things may get better. Actydo Ato Solomon, the following
prospects can be mentioned as signs of hopedyFgsttoral agencies’ attitudes towards
EIA are changing as they have started apprecidtiagpurpose of EIA. Secondly, civic
societies are taking EIA seriously. For exampleytparticipate in the evaluation of EIA.
Moreover, NGOs such adelkea Mehibehave, after showing through study that EIA in
Ethiopia is not effective so far, prepared a daaftendment to the EIA Proclamation and
submitted it to the EPA with the view to avoidifgetinadequacies in the Proclamation.
Thirdly, the public is gaining awareness about ¢éneironment in general and EIA in
particular. Fourthly, some local financial instituts have shown interest to use EIA as a
requirement for the relation they establish witheistors>® Therefore, if these and other

prospects come true, without any doubt, Ethiopialveive a better system of EIA.

Conclusion and recommendations

As we have tried to see, although there is no espngrovision on the right of

stakeholders (in its broader sense) to participatethe EIA process, the FDRE

Constitution, the EIA Proclamation, the EPE and eidelines provide for some

possibilities for them to participate in such prsgeAs a result, stakeholders are

participating in the EIA process in practice. Hoeewsuch participation is limited due to

* Interview with Ato Solomon Kebede, supra note 18 &ublic Lecture by Ato Solomon Kebede et al,
supra note 50
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problems such as the absence of laws implemertimglA Proclamation. For example,
there has not been law which lists actions whi@ sambject to EIA and which are not.
Moreover, no EIA has ever been done in relatiopublic instruments. Further, the role
of stakeholders in the EIA process is not cleagglisout. All these could be done in

implementing laws such as regulations and direstive

To have effective stakeholders’ participation ire tRIA process in the country, the
following recommendations should be taken into aotoFirstly, subordinate laws such
as Regulations and Directives spelling out thetsighnd duties of stakeholders, the
methods of their participation and the correspogdabligations of proponents and
environment agencies to ensure their participatibrvarious stages should be made.
Secondly, the EPA should revise its guidelines sdoaclearly provide for the right of
stakeholders to participate in the EIA processvatyestage. Besides, it must make these
guidelines mandatory code of conduct either by ghanthem to directives or by
invariably using them to grant environmental cleam Third, the EPA proclamation
should be amended so as to create conducive emamifor stakeholders’ participation.
For instance, article 9 of the Proclamation whiefuires the EPA to take action on EIA
reports within 15 days should be amended as thia ery short time to engage
stakeholders on EIA evaluation. Fourthly, the ER®WEd have a real commitment to
engage stakeholders in practice as well. Finallfp@s should raise stakeholders’
awareness so that they can make meaningful paticipin and contribution to the EIA

process.
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The Human Rights Discourse in Perspective: CulturalRelativism
and Women’s Vulnerability to HIV/AIDS

Mizane Abate

Introduction

The Constitution of the Federal Democratic RepuloificEthiopia (FDRE Constitutioh)is
unparalleled by its predecessors in terms of rezogn the right of ethnic groups (nations,
nationalities and peoples) to develop their cukurBhe position taken by the Constitution is
highly laudable in view of the past history of assation that threatened the very identity of
different cultural groups. Not only does the FDR&n§&titution recognize cultural rights, it also
incorporates provisions on the rights of women #rat instrumental to emancipate them from
their historical subordinate position in societyheTrights of women is also given an important
place in international and African regional humaghts treaties which Ethiopia has ratified and
which are made part and parcel of the law of thentry.

While no one can legitimately challenge the netgssi the commitment of the Ethiopian
Government to protect and promote the rights ofietlgroups to develop their cultures and the
rights of women, human rights activists fear thaltwal rights may undermine the rights of
women, if not judiciously exercised. This articleages the same concern. Relying on empirical
and quantitative researches undertaken by othéroesjtthis article critically examines how
subscription to cultural relativism (giving precede to cultural practices over human rights)

may exacerbate women’s vulnerability to HIV/AIDS.

The article consists dfive sections. The first section gives an overviefvthe position of

universalists and cultural relativists in the humaghts debate. Section two highlights the
downsides of cultural relativism. Chapter threesnthindentifies the different gender specific
factors that put women in higher risks of HIV infiea in Sub-Saharan African including

Ethiopia. The Fourth section, drawing data fromfedént sources, shows how the different

*|L.B, LL.M, PhD Candidate, Lecturer, Faculty oflv, Bahir Dar Universityjawmizane@yahoo.com
! Proclamation of the Constitution of the FederalnDeratic Republic of Ethiopia, Proclamation No. 995,
Federal Negarit Gazetd® Year, No.1.(Herein after referred to as the FDRIBsTitution).
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cultural practices whose continuous existence iferdied by cultural relativism aggravate
women'’s vulnerability to HIV/AIDS. Finally, thefth section figures out the conflict between
Ethiopian commitment to the protection of the rgglf women and rights of ethnic groups to
develop of their culture. The article concludesuinjolding that cultural rights in Ethiopia have,

to some extent, been abused to promote cultui@ivislm stances at different levels.

I. The Universalism vs. Cultural Relativism Discouse: An Overview

The old debate between those who advocate forrnhensality of human rights (universalists)
and those of who promote cultural relativism (crdtuelativists) continue even today in politics
and academic world. Universalists argue that hurigdnts apply to everyone and, therefore, that
the norms contained in various international argiorgal human rights instruments must be
applied consistently despite cultural, religious,other differences across countries. Cultural
relativists reject the universal application of ramrights and posit that since human rights are
based on Western political tradition, they are a@ous to other societies. The rationales for
each position are discussed below.

A. Universalism

Universalists claim that human rights have univiesggnificance and are the equal property of
all human beings. This claim rests on the premis¢ human nature is universal. From this
premise, Universalists go on to argue that singadrurights belong to individuals by virtue of
simply being human and since humanity or humanreatiuniversal, then logically so should
human rights. From this, it follows that birth into a particujareligious, cultural and social
group is tonally immaterial to his or her entitlarthéo fundamental rights and freedoms. Every
human being is entitled to the equal enjoyment oman rights. Another aspect of the
universality of human rights is that ‘since beingrtan cannot be renounced, lost, forfeited or

impaired, human rights are inalienable’.

2 J Donnelly, International Human RightsWestview Press, Bouldef,998, P.18. See also B G Ramcharan
Contemporary Human Rights 1deé2008) 54; F SpagnoliMaking Human Rights Reallgora Publishing, New
York, 2007, p. 11; and R Pannikés,the Notion of Human Rights a Western Concdpi@genes, Vol.1201982, P.
75; and B IbhawohBetween Culture and Constitution: Evaluating thét@al Legitimacy of Human Rights in the
,sAfrican State Human Rights Quarterly, Vol.22, 2002, p. 839.

Ibid.
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Universalists do not purport to deny the West asoagin of human rights. Although they
originated in the West, they are still relevanbtber parts of the world because, they argue, the
human rights regime is developed as a responsegperiences of gross human rights violations

by modern states that in way or another affectedushan beingé.

The universality of human rights is nowadays acegily a great majority of states of the world
albeit ideological and levels of economic developtieThis is evident from two facts. Firstly,
the international human rights instruments theneselwnequivocally stipulate the universality of
human rights norms. For example, the Vienna Detitaraand Programme of Action (Vienna
Declaration) in no uncertain terms declares thghe€[ universal nature of these rights and
freedoms is beyond questiohThe Universal Declaration of Human Rights (UDH®),its part,
states that the Declaration is ‘a common standdréchievement for all peoples and all

nations’’

Secondly, the universal acceptance of human rigatsbe deduced from the nearly universal
ratification that the major international human htig treaties enjoyetl.While the wide
ratification of international human rights treatimsyy be a plain evidence of the universality of
human rights, their actual effective implementatiorsome caseshasbeen greatly hindered by

the sweeping reservations entered by sthfes.take the Convention on the Elimination of

* R Afshari,Human Rights in IranUniversity of Pennsylvania Press , Philadelph@012 p.10.

® J Donnelly,Universal Human Rights in Theory and Practi€arnell University Press, 2002, p. 1.

® The Vienna Declaration and Programme of ActiorO@%ara.1. The Vienna Declaration was the prodoictee
1993 Second World Conference on Human Rights wivigh attended by 171 states.

" Universal Declaration of Human Rights, adoptedh®y United Nations General Assembly in 1948, prdamh
considerable number of government and scholars daygcontend that many of the provisions of thevehsal
Declaration of Human Rights has attained the statyss cogensnorms which secured universal acceptance and
from which derogation is not allowed. See M Sepd&yéluman Rights Reference Handbobkiversity for Peace,
2004, P.14.

8 For example, United Nations Convention on the Rigti Child, the International Covenant on CivibaRolitical
Rights, and International Covenant on Economicj&a@mnd Cultural Rights are ratified by 193, 1651480 states
respectively. For ratification status of internafib human rights instruments, visit http://treati@sorg/Pages/
Treaties.aspx?id=4&subid=A&lang=en

° L A Hog, The Women’'s Convention and Its Optional Protocom@®wering Women to Claim Their
Internationally Protected Right€Columbia Human Rights Law Review,Vol.32, 2001,689. A reservation is ‘a
unilateral statement... made by a State, when rgigniatifying... or acceding to a treaty, wherebyirports to
exclude or to modify the legal effect of certairoyisions of the treaty in their application to tt&tate.' Vienna
Convention on the Law of Treaties of 1969, enténéal force on 27 January 1980, art.2 (d).
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Discrimination Against Women (CEDAW) as an exampi@re than 90 percent of the world’s
states, one hundred eighty six statesve ratified the Conventidfi This is nearly a universal
ratification. It is achieved, however, at a greast. More than half of the States Parties to the
Convention have enteredeservations which limit the scope of the applmatiof the
Convention:* What is more worrying is not just the number oo of the reservations that
states entered, rather the reasons states have fgiveheir reservations.Many states enter
reservations to proteceligious and cultural beliefs and practiceghsir communitie? As will

be discussed later, religious and cultural prastiaee the major impediments to the universal

application of human rights.

Even in states that do not enter reservations,gretton and giving effect to autonomy to
cultural groups in multicultural and multiethniats is increasingly challenging the universal
application of human rights normi$These countries, on the one hand, enter into atidigs to
prompt and protect human rights within their jursidn, but legalize, or at least condone, in
their domestic laws, practices and customary ldas infringe human rights under the cover of
respecting cultural rights of different ethnic gosuon the other hand. In Ethiopia, for example,
the FDRE Constitution approves the adjudicationdsiputes relating to personal or family

matters in accordance with customary and religiaws

B. Cultural Relativism
The main challenge against the universal relevapicyhuman rights comes from cultural

relativists. While cultural relativists have varignBrems identified their typical line of argument

10 Convention on the Elimination of All Forms of Disuination against Women, adopted and open foraige,
ratification, and accession by General Assemblplud®n 34/180 of 18 December 1979, entered intadoon 3
September 1981. For ratification status of CEDAWSitv http://treaties.un.org/Pages/ViewDetails.aspx?
=TREATY&mtdsg_no=IV-8&chapter=4&lang=en

1 For specific reservations, visit http://daccess-dg.un.org/doc/UNDOC/GEN/N06/309/97 /PDF/N0630997
.pdf?0penElement

2 For example, the following counties made reseovatinvoking he Shari’ah either directly or indirectly:
Bangladesh, Egypt; Iraq, Kuwait, Libya, Malaysiaaldives, Mauritania, Morocco, Saudia Arabia, Syriamab
Republic, United Arab Emirates, Pakistan, Tunisiad Niger. Other countries enter reservations imgpkultural
and other beliefs of distinct communities. See,drpample, the reservations entered by Singapordratid. The
whole reservation is available &ttp://daccess-dds-ny.un.org/doc/UNDOC/GEN/N06//309° DF/N0630997.pdf?
OpenElement

13D O Sullivan,Is the Declaration of Human Rights Universal®urnal of Human Rights, Vol.4, 2000,25.

4 FDRE Constitution, supra note 1, art.34 (5).
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as follows™ In a first step, cultural relativists put a premibat shows how human rights
historically and conceptually reflect western valdé At this step, they venture to explain the
fact that an autonomous individual is at the hehthe Western conception of human rights with
minimal or no attention to group rights. From higtal perspective, they claim that human rights
were crafted by the victorious states, mainly Wesgtates, at the conclusion of World War II.
In the second step, cultural relativists highlighd compare some particulars of a non-Western
culture with those Western concepts. The conclugiom these two premises is rejection of
human rights” For example, African cultural relativists posiathights as conceived in the west
have no significance in Africa precisely becausartphilosophical basis is not only different but
indeed opposite. They contend that autonomousatwhal individual on the basis of which the

Western constructed human rights rests is unknawfrica. Pollis argues that:

Traditional cultures [in Africa] did not view thedividual as an autonomous and
possessed of rights above and prior to the socidtg. basic unit of traditional
society has varied the kinship system, the clamtribe, the local community-but
not the individual. Who and what an individual Heeen conceptualized in terms
of the kinship system, the clan, the tribe, théagié, whatever the specific cultural
manifestations of the underlying prevailing worlekwi

Although cultural relativists take the same staincerms of rejecting human rights, they exhibit
variations with respect to their level of rejectdf Some cultural relativists reject human rights
in their totality as foreign to and unsuited witltertain non-Western Culture. This position has
very few proponents. In most cases, cultural ngkt either refuse the specific content or
interpretation of human righf8.For instance, members of a certain culture migtiea to its

®Eva BremsEnemies or Allies: Feminism and Cultural RelativiasDissident Voices in Human Rights Discourse
19 Human Rights Quarterly, Vol.19, 1997, P.142.

6 Eva Brems, supra note 15, p.143. See also, C MaCeniversality of Human Rights and Cultural Diversity
Implementation of Human Rights in Different Socidt@al Contexts Human Rights Quarterly, Vol.16, 1994,
p.741.

7 Ibid.

8 A Pollis ‘Liberal, Socialist and Third World Persgives of Human Rights’, In P Schwab and A Pdds.)
Toward a Human Rights FramewoRiaeger Publishers, New York, 1982, p.1.

9 Eva Brems, supra note 15, P.143. Similar sutsitivs are made by: J Donnell@ultural Relativism and
Universal Human RightsHuman Rights Quarterly, Vol.6, 1984, pp.400-48dd D L DonohoRelativism Versus
Universalism in Human Rights: The Search for Meghih Standards Stanford Journal of International Law,
Vol.27, 1991, p.345.

%0 Eva Brems, supra note 15, pp.143-144.
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encompassing the freedom to change one’s relfdigor example, when the General Assembly
of the United Nations had to decide on the UDHR1948, the Saudi Arabian representative
rejected religious liberty, particularly to the higto change one’s religion, a right explicitly
stipulated under article 18 of the UDHRFinally, while cultural relativists accept a cémtaight
with all its elements, they might insist arguingaaticular cultural practice does not amount to a
violation of human right§® To take an example, cultural relativists mightugrghat female

genital mutilation (FGM) does not violate the rightbe free from torture.

C. Is Cultural Relativism Plausible?
Basically, cultural relativists reject human righds the ground that human rights are the

reflection of Western culture and, hence, theyadien to non-Western cultures. Is this argument

sustainable?

As | have pointed out earlier on, although humayhts are the construct of the West, their
emergence and development was a response to alfubesnodern state in treating its nationals
and aliens. In particular in the aftermath of WonNg@r II, human rights came out as a ‘revulsion
against Nazism and the horrors that could emanat® fa positivist system in which the
individual counted for nothing®* One can say that the United Nations Charter, théi® and
other human rights documents have been put in phatte a view to ‘search for immutable
principles to protect human dignity and worth afifan person against such brutafttyn other
words, human rights aim at protecting human digartg worth of human person. In Africa, ‘the
concept of human rights as it is used today hamgtroots in the struggle against colonialism
and the vestiges of colonialisi?.The acceptance of the African Charter on Human and
Peoples’ Rights (ACHPR) in 1981 by the OrganizatigrAfrican Unity (OAU) was partly a
reaction specifically to the abuses of human rightdganda, Equatorial Guinea and the Central

African Republic®’ If human rights were invented as reaction to almfsgower by states and

21 i

Ibid.
2 H Bielefeldt,Muslim Voices in the Human Rights Dehaieman Rights Quarterly, Vol.17, 1995, p. 587.
%Eya Brems, supra note 15, P.144.
24 3J Shestaclehilosophical Foundations of Human Righitiiman Rights Quarterly, Vol.20, 1998, p.210.
25 i

Ibid.
% C Heyns ‘A Struggle Approach to Human Rights’, Hieyns and Stefiszyn (edsjuman Rights, Peace and
Justice in Africa: A ReadePretoria University Law Press, Cape To®A06, p.19.
27

Id., p.20.
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their purpose is to protect human dignity and trartlv of human person, the argument that

human rights are not relevant for the non-Westesrdvdoes not hold water.

Moreover, given the fact that the recognition @& basic personal rights, such as the right to life
and body integrity of the person; and protectiogaiast slavery, arbitrary arrest, detention, and
torture, inhumane or degrading treatment are cdedeto the dignity of every human being

alike, it is nearly impossible to raise culturaj@ments against theffi.

With respect to the claim that human rights arengposition of the culture of the West on the
non-West, this can hold true if human rights atallp strange to other non-Western cultufes.
This is not, however, true. ASpagnoli rightly put jt‘all cultures have values and principles that
reflect the values embedded in human rigfftsh any customary law in Ethiopia and elsewhere,
for instance, homicide is forbidden and entailscger penalties, albeit the penalties may vary
from one culture to anotherhis is in recognition of the right to life, one thfe rights strongly

protected in human rights instruments.

The rejection of human rights as a Western culseems to be funny in view of the widespread
of real Western culture in many parts of the worldm not here advocating Western culture as
the best culture. The point | am trying to makehat while the Western culture has been a
dominant culture and set a standard in many respedty do cultural relativists single out
human rights and reject as a Western culture, waatbally are not? Culture ‘encompasses
addition to art and literature, lifestyles, waysliwing together, value systems, traditions and
beliefs’3* If culture includes the lifestyle of a given commity, the Non-West has copied many
of the aspects of the Western culture. TraditioA&ican communities, for instance, used
domestic animals like donkeys, mules and horsdsat@| long distances. Nowadays, they use
cars that are originally produced in the West asten urban areas. Not only does the West

contributes modern means of transportation to thergarts of the world, it also affects the non-

28 3 Donnelly, supra note 19,P.417.

29 F Spagnoli, supra note 2, p.17.

¥ pid.

3L UNESCO’s Universal Declaration on Cultural Diveysi2001), Preamble. It is approved by 190 memkmest It
defines culture as ‘[t]he set of distinctive spial, material, intellectual and emotional featusésociety or a social

group’.
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West in dressing style, music, language and otheyswife. Thus, it seems absutal reject

human rights while emulating the Western culturenemy respects.

Another unfounded claim made against the applinadiohuman rights in non-Western societies
is that application of human rights means lossulture of these societi€sIn the first place, it
must be clear that the protection and promotiohushan rights does not entail the abandonment
of the entire culture and indentifyf a given community. In the second place, why dtucal
relativists insist that any aspect of culture idohg those cultures that demean human rights
must not change? The problem with cultural relatssis that they always take for granted that
culture is static. This stance is, not, howeveppsuted by the reality. Cultures are undergoing
substantial transformation in the case of muchhef Third World.* If it is inevitable that
cultures may change, it is better to guide the ghan the direction that benefits human beings

more>*

The inescapability of cultural transformation isidant from the way cultures are initially
constructed. In most cases, cultures are devel@pedperpetuated by members of a given
society that benefit from it. To take African cusiary law as an example, Chanock portrayed it
as ‘a masculinist construct reflective of a maststistate and protecting male interestsAs
long as cultures are constructed by the dominamhimees of a community to their benefit, the
other members of the community who are subjectiivial repression will always push towards

transforming the oppressive culture.

The argument that human rights threaten culturesrhes more unacceptable when one realizes
that cultures benefit from human rights protectibian losing therefronf Rights, such as

freedom of association, rights of indigenous pempligeedom of religion, the rights of

%2 Hoekema, for example, argues that ‘[m]atters dfgamy, arranged marriages and dowry, inheritaratéems,
adoption practices and such like are often idemétgted and figure as central features of a conitylsnway of

life. Put in other way, not protecting these featuwould amount to forcing the community to assiteiland give
up party of its cultural identity’. See A J Hoeken#sspects of Legal Pluralism in the Federal Set-upthef

Ethiopian StateEthiopian Journal of Development Research, VolNamber 2, 2002, p.23.

3 J Donnelly, supra note 19, p.418.

3 F Spagnoli, supra note 2, p.15.

% M Chanock, Neither Customary nor Legal: African Customary Lamw an Era of Family Law Reform
International Journal of Law and Family, Vol.3, $98.72.

3 F spagnoli, supra note 2, p.16.
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minorities, the right to non—discrimination, freedoof thought and expression create a

conducive environment fothe protection and promotion of cultures.

[I. Women’s Gender-Specific Vulnerability to HIV/AI DS in Sub-Saharan
Africa

AIDS continues to be a major global health problédDS-related illnesses remain one of the
leading causes of deathlts effect is not, however, uniform among the efiént members of the
society. It disproportionally affects Women andIgjiin sub-Saharan Africk. Women's
vulnerability to HIV in Sub-Saharan Africa stemerfr a mix of physiological, social and human

rights factors’

Most African women become infected with HIV throughprotected sexual intercourse. Studies
made it clear that male-to-female sexual transnssif HIV is much greater than female-to-
male transmissiofi. The major factors that account for this greateiati@n in transmission ‘are
the large mucosal surface area exposed to the minmemen, and the greater viral concentration

in semen compared with vaginal secretidiis’.

The biologic realities that expose women more ®\hus are surpassed by social and human
rights factors that increase women’s vulnerabitityHIV infection. ** These factors include:
harmful traditional practices, sexual violence, lsas rape, and other socio-economic factors
which limit women'’s capacity to protect themsel{&Rape and other forms of sexual assault
diminish the power of women to control when, witham, and how they perform sex, which in

turn considerably increase their HIV infectitrLack of economic independence of women also

¥AIDS Epidemic Update, 2009, p.8, available at: tiata.unaids.org/pub/Report/2009/JC1700 Epi_
Update_2009_en.pdf.
¥1d., p.21.
3 Amnesty InternationalWomen, HIV/AIDS and human right8004, available at: http://www.amnesty.org/
fonllibrary/asset/ ACT77/084/2004/en/dom-ACT77084»060pdf

Ibid.
*1'S D Tlou ‘Gender and HIV/AIDS’, In Max Essex al (eds.)AIDS in Africa,: Kluwer Academic Publishers, New
Lork, Boston, Dordrecht, London, & Moscow, 200554.

Ibid.
3 Amnesty International, supra note 39. See alsoT3oD, supra note 41, p.655.
“World Health OrganizatiotViolence against Women and HIV/AIDS: Setting theeRech Agendaiorld Health
Organization, Geneva, 2000, p. 6.
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fuels their susceptibility to HIV/AIDS. It is an wlous fact that women are generally
economically dependent than men particularly in -Sabharan Africa Consequently,
economically dependent women will be more subméstmheir spouses’ sexual request even in
risky situations; for fear that they will be abandd by their spousé3.Moreover, poverty may

compel women to change sex for food or other né&&ds.

Cultural practices that fuel women’s special vudtity to HIV, which is the main concern of
this article, are intensely and separately treatede next section.

A. Cultural Practices that fuel Women'’s Vulneability to HIV/AIDS
There are several cultural practices that abuseigis of women and significantly increase

their vulnerability to HIV/AIDS. These practiceshose never-ending prevalence is upheld by

cultural relativism, are briefly discussed in toéidwing sub-section$’

1. Polygamy
Polygamy, a practice that has existed for ageswalla man to marry more than one wife. It is
widely practicedin many countries, particularly in Afri¢&.In Ethiopia, around 15 percent of

Proportion of women aged 15-49 live in polygamonismus:®

% J L Andreeff, The Power Imbalance between Men and Women andffést& on the Rampant Spread of
HIV/AIDS among WomerHuman Rights Brief, Vol.9, 2001, p. 24. See aldoman Rights WatchJust Die
Quietly: Domestic Violence and WomeWsinerability to HIV in Uganda,2003, available at: http://www.-
hrw.org/reports/ 2003/uganda0803/index.htm.

* Facing the Future TogetheéReport of the United Nation Secretary General'skfae on Women, Girls and
HIV/AIDS in Southern Africa2004, p.9.

*" The subsequent discussion does not make an ekkmasalysis of all traditional practices that esg® women to
HIV/AIDS. It only explores those practices that aracticed in Ethiopia as well. Traditional praescthat are not
covered include the following. “Dry sex”, whichsal increases the likelihood of abrasion and thembidlV
infection and virginity testing. See, Human Righifatch,Double Standards: Women’s Property Rights Violation
in Kenya,2003, available at: http://www.sarpn.org.za/docuts/ei®000333/P313_Kenya_Report.pdf

8 United Nations Children’s Fundarly Marriage: a Harmful Traditional Practice: at&tistical Exploration,
2005, p.18.

*91d., p.19. Polygamous marriages still exist in @i@ Somali and other regions of Ethiopia. Durimgnenunity
conversation in Yabelloo, Boorana Oromo, polyganaswne some of the risky cultural practices infledt in
the area along with -Lover- Mistress relationshipaala-Jaalto)and Widow inheritanc€Dhaala). The Boorana
Oromo, one of the pastoral communities in Ethigpid are still largely governed by their tradiibimstitutions,
uses an innovative tool to enable traditional comitires to reflect on their socio-cultural dynamiasd social
capital formation to deal with issues of HIV/AID®d other community needs driven agendas. See lefnd,
HIV/AIDS, Gender and Reproductive Health Promotidhe Role of Traditional Institutions Among the &ua
Oromo, Southern EthiopiaArtistic Printing Enterprise, Finfinne, 2005, [A..8
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In old times, polygamy was justified by ‘sexual tissnce during pregnancy in societies where
sexual intercourse’ was a ‘taboo during periodgregnancy, menses, lactation, mourning, and
ritual ceremony periods® and giving ‘security to childless women'.It served as an instrument

of sexual abstinence during the said times as tisbdnd would have sex with one of his other
wives. It also gives sterile women some sort ofusec because their husbands can marry

additional wife instead of divorcing theth.

Polygamous marriages are, nevertheless, less abbephese days. This is because as compared
to monogamous marriages, they are more risky frofd/AIDS transmission perspective.
Women are subservient in such kind of marriage thrmogamous marriagé® Since the
husband may have several wives, he can divorceobtteem in case of refusal to blindly obey
him. The inferior position of the women in thisagbnship will decrease her bargaining power

over when and how to have s¥x.

2. Female Genital Mutilation (FGM)

FGM is ‘an umbrella term for a number of culturathotivated practices that involve partial or
complete cutting of female genitals, usually perfed in childhood or adolescenca’Studies
disclosed that FGM is practiced by approximatelyp&8cent of Ethiopian®. The Ethiopian
Demographic and Health Survey 280Bdicate that 74 percent of girls and women natide
have been subjected to FGM. The Survey also ingticHtat the practice is almost universal in
Somali and Affar regions and Dire Dawa City Admirasion. More than 80 percent of girls and

women in Oromo and Harari are victims of FGM.

' G Mwaleet al, Women and AIDS in Rural Africa: Rural Women's Viev\IDS in Zambia, Avebury,1992,
pp.39-40

Ibid.

*21d., p.39.

%3 See Human Rights Watch, supra note 45, p.32.

> G Mwale, supra note 50, pp.39-40. See also J Lréefti supra note 45, p.24.

%5 Center for Reproductive RightEemale Genital Mutilation (FGM): Legal prohibitiongorldwide, Fact Sheet,
2009, available at: http://reproductiverights.ongéecument/female-genital-mutilation-fgm-legal-pitmtions-
worldwide.

5 M Ashenafi,Harmful Traditional Practices Affecting the Heakind Rights of Women-Law Reform as a Strategy
for Change A Report Sponsored by the National Committee anntful Traditional Practices, 2000, p. 27, as cited
in Kumsa MekonneriyWomen'’s Vulnerability to HIV/AIDS: The Need for iségtion, Berchi: The Annual Journal of
Ethiopian Women Lawyers Association, Vol.5, 20046 .

" The Ethiopian Demographic and Health Survey, 2605 similar statistics, see also M Ashenafi, supte 56.
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Apart from causing physical and psychological ilgarto the women undergoing FGM, ‘the use
of unsterilized instruments, unhealed or open wesuad other complications arising in the

process facilitates entry of the HIV virus into thedy’>®

3. Early marriage
Early marriage of women, marriage before the agel&fis prevalent in many countries.

Although the reasons for early marriage may vamynflone place to another, studies disclose that
parents opt for the early marriage of their childreping ‘that the marriage will benefit them
both financially and socially, while also relievifigancial burdens on the family’. Protection
from HIV/AIDS is another reason for child marriagéowever, a survey conducted in India

shows that 75 per cent of people living withv in India are married®

A study carried out by the United Nations ChildFemd (UNICEF) unfolded that child marriage
rate is higher in regions and countries that hay&aenary or religious laws that condone the
practice which is the case in South Asia, Africd #me Caribbean. Accordingly, among women
aged 15-24, 48 percent were married before theob@8 in South Asia, 42 percent in Africa,
and 29 percent in Latin America and the CaribBéam Ethiopia, 19 percent of girls are married
at the age of 15 and, in some regions, such as fnRRagion, the proportion goes as high as 50

percent?

As mentioned above taking the situation of Indisaasexample, early marriage canpootect
women from HIV infection. To the contrary, it maggravate their vulnerability. Married girls
will not be in a position to implement mechanisnfsHiV/AIDS control. They will be in
difficulty to apply ‘abstinence, partner changereduction, condom use (which is not possible
for married girls seeking pregnancy), and havingually monogamous sex with an uninfected

8 Human Rights Watch, supra note, p.4.

*9 United Nations Children’s Fund, supra note 48, p.1

¢ G BhattacharyaSocio-cultural and Behavioral Contexts of Condone lirs Heterosexual Married Couples in
India: Challenges to HIV Prevention Prograntéealth Education & Behavior, Vol.31, 2004, pp.2017.

®'United Nations Children’s Fund, supra note 48, p.4.

%2population Council,Child Marriage Briefing-Ethiopia, 2005, available at: http://www.popcouncil.org/gdfs
briefingsheets/ ETHIOPIA_2005.pdf.
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partner whose HIV status has been discerfie@onsequently, in developing countries in

particular, ‘married adolescents tend to have highies of HIV infection than their peefé'.

4 . Marriage by Abduction

Marriage by abductiors widely practiced in Ethiopia. It is put in togatice in approximately 70
percent of the count’¥. According to surveys conducted by the National Guitee on
Traditional Practices of Ethiopia, marriage by atithn is in its highest rate in Oromia and
Southern Nations Nationalities and Peoples regionth 80 percent and 92 percent

respectively’®
Marriage by abduction involves a wide-range ohaéis. One common way of doing it is that:

The girl [is] carried away by a group of which omeember is the would-be
husband. The girl is taken to a hideout where sheaped and kept hidden.
Family members on both sides meet and discuss agarbetween the victim girl
and the perpetrator maH.

Studies indicated that the rate of marriage by atolu is increasing nowadays than before
owing to rising socio-economic problems, such agepy. °® As people are getting financially
weak to organize wedding ceremonies and pay dowtiesy resort to marriage abduction,
particularly in rural areas. While marriage by aftithn is currently widely practiced for
economic reasons, ‘the root causes are still emsthriin the patriarchal attitudes of the

community, emphasized by the inferiority of womé&t'.

83 J Bruce Child Marriage in the Context of the HIV Epiden€07, available at: http://www.popcouncil.org /pdfs
TABriefs/PGY_Briefll_ChildMarriageHIV.pdf

 population Council, The Implications of Early Marriage for HIV/AIDS Roy, 2004, available at:
http://www.popcouncil.org/pdfs/CM.pdf

% | sadiwaet al, Ending Harmful Traditional Practices against Gagl Young Women , 2007, p. 4.

® UNICEF, UNICEF Supports Fight to End Marriage by Abductiom Ethiopia, available at
http://www.unicef.org/ ethiopia/ET_real_abducticdf.p

7 | sadiwa, supra note 65, p.19.See an Iso W Z Nedathiopia: Official License for Abduction and Rape
Equality Now, Vol.22, 2002, available at:
http://www.kulturpolitik.spoe.at/bilder/d27/EQUALM_NOW?1.pdf?PHPSESSID
=29ba938add7874e74dc5904f919486¢3.

% | sadiwa, supra note 65, pp.19-20.

% lbid.
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Marriage by abduction violates the rights of gidsconclude marriage with their free and full
consent, the right to body integrity, the right free from gender-based violence and the right
to education (as the girls subject to abductionl wé compelled to drop out of school).
Furthermore, as marriage by abduction involvesevioé and sexual inter course in a situation
where the girl does not know the HIV status of anmdéth whom she will be forced to have sex,

it encourages the transmission of HIV/AIDS.

5. Widow Inheritance

Another tradition, the practice of widow inherite&ncommonly requires a woman to marry her
husband's brother or another family member aftediég’* In the past, the practice was justified
by taking care of the widow and the children of dhecease® In the era of HIV/AIDS,
however, ‘this practice exposes women both to greablence and to a greater chance of being
infected with HIV/AIDS'”® Owing to economic necessities, the widow may besit to remarry

several men who may be HIV Positie.

Although its rate is decreasing owing to presstires the government, widow inheritance is
still practiced in some areas in Ethiopidistorically, the practice used to be done with @y
consent. But nowadays, there is a move towardsriegwonsent of the womefi.According to

a research done in Arsi zone, Oromia Regional Steigow inheritance is a key factor in the
spread of HIV.”” As the practice is performed with out due regardhte HIV status of the

‘parties involved and the principles of safe séxtan cause transmission of HIV vir(fs.

Y UNICEF, supra note, p. 66.

M Human Rights Watch, supra note 45, p.34.

2 |bid.

3 lbid.

" 1bid.

S A AschenakiAssessment of Sexual Behavior Related to HIV/AiRSJommunity Practicing Widow Inheritance
in Digalu Tijo, Arsi zone, Oromia Regional StatéhiBpia, A Thesis submitted to the School of Graduate ®8ydi
Addis Ababa University in Partial Fulfillment of €hRequirements for the Degree of Master of Pubkalth,
Addis Ababa University, Medical Faculty, DepartmehtCommunity Health, 2006, p.40.

®1d., p.38.

71d., p.39.

8 lbid.
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ll. Cultural Diversity Vs. the Rights of Women in Ethiopia

Ethiopia has recognized both the rights of womed amtural diversity in its different laws.
Although the recognition of both is not always nallyexclusive, the recognition of one may be
at odds with the other in some cases. This sedisxusses the laws that are put in place with a
view to recognizing both cultural diversity and hig of women and put forward
recommendations to resolve some areas of conffistden the two, particularly from the view

point of reducing women'’s vulnerability to HIV/AIDS
A. Legal Recognition of Cultural Diversity in Ethiopia

Ethiopia is home to more than 80 nations, natidiealiand peoples with distinct culturémlike
other African countries whose culture has beenlfiigbntaminated with Western cultures in the
aftermath of colonization, the cultures of differgmoups in Ethiopia is almost untouched by

colonization.

Historically, Ethiopia has been a centralized stét® a result, ethnic groups were given little

autonomy to develop their culture and languageirTthetomary laws were suppressed by laws
imported from abroad, and were supposed to becgipé in areas where the matters could not
be governed by ‘modern lav’. In reality, however, many ethnic grouped their cases

adjudicated and disputes settled through customatigutions and law&’

The defeat of the Derg Military Regime ir919 however, was a landmark in terms of ending the
unitary state and leveling the foundation of a aéedized federal state that recognizes ethnic
diversity in the country. The new regime baseddgernment on principle of self-determination
for federated regional units which themselves ased on ethnic linéS. With this attitude
towards ethnicity, Ethiopia deviates from what sual in African countries. Most African

leaders are reluctant towards the incorporatiothefethnic diversity of their societies in the

" Art. 3347 of the Civil Code Provides that ‘[ulnéestherwise expressly provided, all rules whethetten or
customary previously in force concerning mattersvigted for in this code shall be replaced by tlodec and are
hereby repealed’.

8 G KrzeczunowiczCode and Custom in Ethiopidournal of Ethiopian Law, Vol.2, 1965, p. 438.

8. This is provided in article 46(2) of the FDRE Ctingion. It provides that ‘States shall be deliediton the basis
of the settlement patterns, language, identity@went of the people concerned.’
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state structure. They fear that the constitutioredognition and accommodation of ethnic
diversity will lead to endless inter-ethnic clashbat may lead to the failure of the country

itself 22

The FDRE Constitution, reflecting the shift in @adigm, has allowed a greater space for self
determination of ethnic groups in its widest masté¢ions. Article 39 (1) of the FDRE
Constitution is an important provision recognizitige rights to self-determination of ethnic
groups (nations, nationalities and peoples). Stiblartwo of article 39, in particular, entitle
each ethnic group ‘the right to speak, to write émdievelop its own language; to express, to
develop and to promote its culture; and to presévédiistory.” As an aspect of the right to
develop their cultures, the Constitution perniitee adjudication of disputes relating to the
personal and family laws in accordance with religior customary laws, with the consent of the
parties to the disput& The Constitution also allows the federal and reaigparliaments to
‘establish or give official recognition to religistand customary courts’ which adjudicate cases
in the basis of religious and customary laws irspeal and family mattef§.The Constitution,
not only recognizes the application of customawy, laut also gives the power of enacting family
laws and other personal laws to regional stateat Ehwhy states have put in place different
family laws which, to some extent, reflect the audts of ethnic groups inhabiting them.

The rights of individuals and ethnic groups to podentheir culture is also given due recognition
in human rights treaties to which Ethiopia is atypafo begin with, the International Covenant
on Civil and Political Rights (ICCPR) gives ethimgps the right ‘to enjoy their own culture, to
profess and practice their own religion, or to ukeir own languageé® The International
Covenant on Economic, Social and Cultural RightE$CR), on its part, guarantees everyone’s
right ‘to take part in cultural life®® The ACHPR imposes on State Parties the obligation
promote and protect the ‘morals and traditionaliealrecognized by the communify’Article

8 C Vv Bekken, ‘Ethiopian Constitutions and the Acenadation of Ethnic Diversity: The Limits of Terriial
Approach, In Tsegaye Regassa (ets¥ues of Federalism in Ethiopialowards an Inventory ‘Ethiopian
Constitutional Law Series, Faculty of Law, Addisalia , Vol.2, 2008, p. 218.

8 FDRE Constitution, supra note 1, art.34 (5).

81d., art.78(5).

8 Art. 27 of the ICCPR.

8 Art.15 of the ICESCR. The same right is guaranieett. 17 (2) of the ACHPR.

87 Art. 17 (3) of the ACHPR.
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22 of the ACHPR also provides that ‘[a]ll peopldsals have the right to their...cultural
development with due regard to their freedom armhtity and in the equal enjoyment of the

common heritage of mankind'.

B. The Legal Framework Proscribing Cultural Practices that Worsens Women’s
Vulnerability to HIV/AIDS in Ethiopia

In section 4 of this article, the major culturaditions that exacerbate women’s vulnerability to
HIV/AIDS have been outlined. This section is comasl with discussing the main laws that

outlaws those customs.

To begin with the FDRE Constitution, the highest laf the country, although it incorporates
several rights of women, article 35(4) is exceelyipgrtinent from the perspective of protecting
women from customs that expose them to HIV/AIDShsas polygamy, FGM, early marriage,
widow inheritance and marriage by abduction. Itestdhat ‘[tjhe State shall enforce the right of
women to eliminate the influences of harmful cussbmThus, this article guarantees women’s
rights to be free from customs that are prejuditmatheir health and life and imposes obligation
on the part of the state to work to that effectein§ a constitutional provision, this article

doesn’t, however, specify those harmful customsnastjaomen.

Among the laws that are put in place in order teegffect to the aforementioned constitutional
provisions, one can take the Family Law and then@®xal Law as an example. Echoing article 34
(2) of the FDRE Constitution, article 6 of the FedeRevised Family Cod2 denounces
marriage concluded without the free and full consainthe prospective spouses and thereby
reject marriage by abduction. Moreover, the Far@ibde prohibits conclusion of marriage: as
long as the man is bound by bonds of a precedingiaga® without the attainment of the full
age of eighteen for both sexes (at least in priegi} and between a woman and the brother of
her husband® By so doing, the RFC outlaws polygamy, early naayei and widow inheritance
respectively. The violation of these legal prohdms entails civil sanction in the form of

8 The Revised Family Code, Proclamation No. 213/20@eral Negarit GazettaExtra Ordinary Issue No.
1/2000.

#1d., art.11.

Dd., art.7(1).

1d., art. 9(2).
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dissolution of the marriagéand criminal sanctions in the relevant provisiofighe Criminal
Code of the Federal Democratic Republic of Ethiquiah the exception of widow inheritance
which is not criminally punishable). Harmful tradial practices are criminalized in article 567.
Specific types of Harmful traditional practicesclkuas abduction, FGM, early marriage and
bigamy are criminalized under articles 587-590,-566, 648 and 650 respectively. Bigamy is
not, however, an offence where it ‘is committedcionformity with religious or traditional
practices recognized by law?. This is so where one of the regional family cotisgalize
bigamy or polygamy. For example, the Family CodeHaferi Region exceptionally permits

polygamous marriages where they are authorize@ligious rules*

Women'’s rights to be free from harmful customs tiggravate their vulnerability to HIV/AIDS
are also give due recognition in human rights tesatvhich Ethiopia has ratified including the
ICCPR, ICESCR, CEDAW, ACHPR, United Nations ConwemtOn the Rights of the Child
(UNCRC), and African Charter on the Rights and \Atafof the Child (ACRWC). Article 9(4)
of the FDRE Constitution gives these ratified tiesmtthe status of the law of the land. This
means that the beneficiaries of these individualea ocvoke these treaties directly before
domestic courts to enforce their rights. The humghts treaties which Ethiopia has accepted
can also serve as guidelines to interpret fundaamheights and freedoms integrated in chapter
three of Constitutioff® Given the fact that human rights provisions of @nstitution are hardly
interpreted by courts and the House of Federafitine human rights treaties ratified by Ethiopia
and their authoritative interpretation by theiratye monitoring bodies are the only available

options to interpret them.

Article 5 (a) of CEDAW obliges State Parties ‘to dify the social and cultural patterns of
conduct of men and women’, with the purpose of ilating customary practices that are hurtful
to women. Likewise, the CRC and ACRWC oblige mendtates, which include Ethiopia, to
take effective measures to abolish traditional fizaes that are prejudicial to the health and life

°21d., arts. 31-39.

% The Criminal Code of the Federal Democratic Rejoutfl Ethiopia, 2005, art.651.

% Hareri Region Family Code, Proclamation No. 808areri People Regional Government Negaret Gezetta
13" Year, Special Publication No.1/2000, art.11 (2).

% FDRE Constitution,supra note 1, art.13(2).

% The House of Federation is an organ constitutlgrethpowered to interpret the Constitution. Seéclar62 of
the FDRE Constitution.
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of the girl child?” The measures that states are supposed to take lbeukgislative, judicial,
administrative or other measures as long as theye#fective in terms of eliminating the
customary practices that are injurious to womenuting, polygamy, FGM, early marriage,
marriage by abduction and widow inheritance. Afann requiring states to eliminate harmful
traditional practices in more general terms, theaties make explicit reference to certain
customary practices, such as the case of articlef3be CRC that requires states to ‘take all
appropriate measures to prevent the abduction itdreh for any purposes’; article 23 of the
ICCPR that requires free and full consent of partrgending to enter marriage thereby reject
marriage by abduction; and article 16 GEDAW that protects the girl child against child

marriage.

C. Areas of Conflict between the Rights of Women ahCustomary Practices
As | have endeavored to show, on the one hand,FDRE Constitution, human rights

instruments ratified by Ethiopia and other domelggsslation give due recognition to the rights
of women including those rights that can be applededuce women’s HIV infections. On the
other hand, the Constitution confers ethnic grotiyes right to enjoy their cultures. This is a
commendable measure in view of rectifying the hithéegacy of assimilation policies of the
Military Regime and its predecessors which posdareat against the very indentify of cultural
groups. The recognition of cultural rights does netessarily entail a violation of women’s
rights. To the contrary, customary rules and pcastimay reinforce the protection and
promotion of the rights of women. To take one exlmghe codified customary law of the
Guraghe (Kichaj’8 contains provisions that prohibit customary piadithat violate women’s
rights and expose to HIV/AIDS. linter alia, prescribes HIV testing a prerequisite to the
conclusion of marriagé® makes intentional transmission of HIV/AIDS punibleain the same
manner as homicid®® prohibits abduction®® and harmful traditional practices, Such as
FGM.'%

7 See, article 24(3) of the CRC and article 21 efACRWC.

% Kicha (Guraghe Customary Law), Revised Versionraghe People’s Self-Help Development Organization,
September 2000 E.C.

91d., art.4(3).

194, art.44.

10114, art.46.

1921d., art.47 (3).
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In Some cases, however, the enjoyment of cultugats may erode the rights of women that
may be used a weapon to reduce their vulneraltditiIV/AIDS. In other words, the tension

between universalism and cultural relativism dcsexi Ethiopia. The tension may arise at two
levels. At one level, the parliament of a certagional (state) government may decide to put in
place a law that recognizes a customary practiae dfodes women’s rights in the region and
expose them to HIV infection on the ground thatl#galized practice is an aspect of their rights
to self —determination and develop their culture. €&ample, as | have mentioned earlier on, the
Hareri Family Code allows the conclusion of bigamouarriage on religious rationale. At

another level, members of a particular ethnic momity may exercise a traditional practice

despite prohibitions by domestic laws and humahtsignstruments arguing that they have the

rights to exercise their culture as stipulated utide FDRE Constitution.

The question is: how can the Ethiopian &oment mediate this tension? To put the question
in other words, how can Ethiopia live up to itseimational human rights obligation while at the

same time respecting the customary practices aveldédifferent ethnic groups?

Article 9(1) of he FDRE Constitution gives part of the answer to the afore-pondered question
It declares that customary practices that contravle Constitution shall be invalid. This, in
other words, means that in the even of conflictee human rights standards recognized in the
Constitution and customary practices, the formes peecedence over the latter. It does not
matter whether the customary practice is recognineélither state constitution or legislation.
This is because the Federal Constitution is suprevee any regional legislation. Article 9(1),
thus, sends a message that the different ethnigpgrand their members are entitled to enjoy and
exercise their customary practices in so far ag tfeenot offend individual or collective human
rights that are recognized in the Constitutionthi cultural practices undermine fundamental

rights and freedoms, they are denied constitutiapptoval.

An assessment of the reality can easily show thatlea9 (1) is a tiger on paper. Customary
practices which are incongruous with human rightsvomen, such as polygamy, FGM, early
marriage, marriage by abduction and widow inhec¢aare still being practiced. If so, where

does the problem lie? What need to be done towesbé problem?
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Three reasons may be cited for lack of full impletagéon of the rights of women on the ground.
Firstly, the resource constraint does not let tagesextend human rights in every locality within
its jurisdiction, particularly in remote are®8.Secondly, the abstract rules which are supposed to
be applicable are mostly simply imposed withousireg the awareness of law enforcement local
officials and the people on the ground. Such kirfddinposition is far from success in
communities in which cultures are deeply embeddédrdly, some local law enforcement
officials, clan elders and even some communitiesnef they know state laws, feel that they are
more loyal to customary laws than state l1&%lsOne possible reason for rejection of state laws,
particularly human rights, is that that might take position that human rights are Western

constructs that are an enemy to their cultfite.

In order to improve the implementation of the rgglf women in Ethiopia across different
cultures, a centralist approach of legal changelshioe reconsidered. What we see in Ethiopia
and elsewhere is that abstract rules including munghts are crafted and approved at national
or regional level with little or no consultatioretipeople on the ground. However, the customary
practices and the corresponding customary rules dha meant to be changed are widely
practiced and obeyed. Given the customary prachoelscustomary rules governing them are
embedded in the identity of the people, they arelédd by the communities at local level, most
of whom believe that the customs are indispensaiiee communitie$®

Thus, to purge harmful practices through legal geant is a must that community dialogue
should be conducted on various practices beforafter the law becomes effectit®¥. In the
discourse, it is important to raise the awarenésommunities and leaders about the negative
sides of he practices and the indispensabilityumidn rights in eradicating these practices. Such

awareness raising scheme will enable communitieke¢ode by themselves to stop the practices.

193D A Donovan and G Assefiomicide in Ethiopia: Human Rights, Federalism, dretjal Pluralism American
Journal of Comparative Law, Vol.51, 2003, p. 505.

1%41d., p. 533.

1% |hid.

196 | Smith ‘Is Ethnic Federalism Bad for Ethiopian Wen?’, In T Regassa (edssues of Federalism in Ethiopia
Towards an Inventory ‘Ethiopian Constitutional L&eries, Faculty of Law, Addis Ababa Faculty of LaAddis
Ababa, Vol. 2, 2008, p.336.

197 |bid.
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In default of such community dialogue, human rigihi have limited impacts in view of

autonomous customs operating in different parth@fcountry.

Conclusion

The discourse between universalists, who claimhhbatan rights must be universally applicable
worldwide regardless of cultural, religious and estldifferences, and cultural relativists, who
argue that human rights are the construct of thet\&ted thus have limited or no relevance to the
other parts of the world, still continues. Althoughreality, the vast majority of states accejt th
universality of human rights, a close look at af teservation made by states in the ratification
of human rights treaties on cultural and religigmsunds shows that cultural relativism is not
totally devoid of support. The increasing trendretognizing the rights of minorities and
indigenous people to cultural development in multiral and multiethnic states has also its

own contribution towards undermining universalismal @ncouraging cultural relativism.

At the state level, Ethiopia subscribes neitheuritversalism nor to cultural relativism. It takes

something from both. On the one hand, Ethiopiad@®pted a nhumber of international human
rights documents that incorporate a host of hunigimg that must be applicable to everyone
without due regard to individual differences. Tastbxtent, Ethiopia subscribes to universalism.
It, on the other hand, under its Constitution, eetp and commits itself for the protection of the
rights of nations, nationalities and peoples toetlgy their culture. Availing themselves of this

constitutional guarantee, regions (states) enaes$ lan personal and family matters, such as
family laws. The family laws of some regions, sudhreri Region, contain provisions that

legalize polygamy on religious and/or cultural oatles. Moreover, cultural practices which

compromise the rights of women are being exercigadifferent communities raising, in some

cases, the right to exercise one’s culture as andef Be it by legalization of polygamy or

condoning practices that undermine women rightiopta subscribes, to some extent, to
cultural relativism. The problem associated withtual relativism is that it opens a Pandora’s
Box for the proliferation of customary practicesldaws that increase women'’s susceptibility to
the HIV/AIDS epidemic.



Jimma University Law Journal, Volume 4, No 1

In order to minimize the negative aftermath of grdt relativism on women'’s susceptibility to
HIV/AIDS in Ethiopia, a strict enforcement of atéc9(1) of the FDRE Constitution is
imperative. Those customary practices and lawsdbiatravene human rights standards need to
be reformed. Indeed, it seems that an attemptdaagdh harmful customary practices and laws is
a utopian exercise as they are entrenched in toddity of the people who exercise them.
However, it is possible to change cultures by emgagommunities in dialogue and by raising

their level of awareness.
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Process-Based Trade Related Environmental Measures under the
GATT/WTO Rulesand Effectson L east Developed Countries (LDC)

Ermias Ayalew *

I ntroduction

The interaction between the GATTules and environmental protection is one of thstm
argued topicé.The trade-environment debate can be made in diffezontexts. One of
the most argued topics is the issue of processdbammsures under the GATT/WTO
rules® Two extreme views are reflected in respect of PPI@me of the extremes, to
which many developing countries adhere, is thatgss-based environmental measures
do not have support from the text of the GATThe ruling in the Tuna/Dolphin case,
where the panel decided that measures based on RERMsGATT-inconsistent, lent
support for this line of argumehtOn the other side of the debate we can find thdse
argue that neither the texts nor the GATT jurispnue support any distinction between
measures based on product or pro&e&sis line of thinking is strongly reinforced byeth
Appellate body’s decision in the Shrimp/Turtle cAgecording to the Appellate body’s
ruling, the US trade measure which targeted thdaakbf production or harvest was not
a priori inconsistent with the GATT rules, although it wasifid to be inconsistent with

the preambular requirements of article XX, whislyénerally known as chape&iu.

* Ermias Ayalew Chernet (LL.B, LL.M, Lecturer, Fagubf Law, Bahir Dar University)

! Unless expressly provided otherwise, GATT, in fhaper, refers to the General Agreement on Tagiffs
Trade 1994, Annex 1A to the Marrakesh Agreemenalitishing the World Trade Organization (Apr. 15,
1994).

2 Howse & Regan “The Product/ Process Distinctimillusory Basis for Disciplining “Unilateralismih
trade Policy” (2000L1European Journal of International Law (EJIR39 at 250.

® PottsThe Legality of PPMs under the GATT: Challenges @pgortunities for Sustainable Development
(2008) available athttp://www.iisd.org/pdf/2008/ppms_gatt.pdf(accessed 17 March 2008) 1-3.

* PPM refers to process and production methodsPM Fheasure refers to trade measures imposed by
members based on process and production methdideditio manufacture or to harvest products; ansl it
usually used interchangeably with the phrase psbased measure.

® Howse & Regansupranote 2.

® Howse & Regarsupranote 2, at 249-50.

" |bid; see also Charnovitz “The Law of Environmental M&Pin to the WTO: Debunking the Myth of
lllegality” (2002) 27Yale Journal of International Law (Yale J. Int'l BY at 60.

8 House & Regarsupranote 2, at 249.

° The Appellate body in thehrimp/turtle case is said to come up with a decision which reglitts the
conventional view that the GATT rules do not suppade measures based on PPMs. Bated States —
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Whether or not the GATT rules lend support to psseleased environmental measure, it
has positive or negative implications on effortseoivironmental protection and trade
liberalisation. For environmentalists, destructi®PMs are root causes of most
environmental problent®.Lobbyists of environmental protection emphasi$egrteed to
impose process-based trade measures for the pugdopeomoting environmentally
sound PPMs$! On the other hand, proponents of free trade athae process-based
environmental measures encourage unilateral tradeegtionism, which defeats the
overriding objective of multi-lateral trading systé? The negative effect of this measure
is high on developing countries, particularly orakeDeveloped Countries (LDCs), as
theyhave no means to adopt environmental friendly pctdn procesd?

In this paper, | will argue that process-basedenadasures are natpriori inconsistent
with the text of the relevant articles of the GATIIhe writer recognises that process-
based measures have negative effects on the tradedavelopment interests of
developing countries, particularly LDCs. | will arg that there are mechanisms which
can help to reconcile the trade and environmeetasts in the context of PPMs. For this
purpose, the paper is divided in to four major gaRart one will provide general
background about the concepts of PPM and the angisnb@wvards it. Part two will focus
on the relevant provisions of the GATT in relationwhich the issue of PPM may arise.
This part will also examine several case laws fosgantiate arguments. Part three will
deal with global efforts, both with in and outsittee WTO system, to bring about
solutions that can reconcile the development aadetinterests of developing countries,
particularly LDCs, on the one hand, and the enwitental interests of developed

countries on the other. The paper will end withatosion.

Import Prohibition of Shrimp and Shrimp Productsppellate Body report (WT/DS58/R/AB) adopted
November 6 1998(here in after Shrimp-Turtle (ABayg 121 & 176; See also Howse & Regsupranote
2, at 249-50.

19 Snap & Lefkovitz “Searching for GATT’s EnvironmtahMiranda: Are “process standards” getting
“due process?”’(19947 Cornell International Law Journal (Cornell Intfl. J.)777 at 779.

™ International Institute for Sustainable Developtm@rCenter for International Environmental Law (DS
& CIEL): The State of Trade Law and the Environment: Kayeisdor the next Decadegorking paper,
2003.

' Ibid.

13 potts,supranote 3, at 1-2.
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|. Overview of PPMs

A.What are PPM s?

In the context of trade and environment relatiopsiHPMs becomes one of the most
controversial issues in the international tradeimed® Generally applied in the
international trade context, PPM refers to the wayhich a certain product is produced
or a natural resource is exploittdThe broad understanding of PPM, therefore,
encompasses the issue of environment, labour amamughts during the manufacturing
or harvesting stage of a prodd&twith in the specific context of trade-environment
debate, PPMs reflects the adverse effect on th@oemwent of a certain production
method. PPM rules, regardless of their contextnmirenment, labour or human rights,

regulate the production or harvesting stage of petalbefore they are distributed to sale.
17

A paper prepared by the Organization for Econongog@ration and Development (here
in after the OECD) classified PPMs into two broatlegories depending on the point at
which the environmental effect of a product mangeisself** These categories are:
product related PPMs and Non-Product Related PRWR(PPMs)?° The classification

is meant to identify weather the environmental effef a certain PPM manifests itself
during consumption or manufacturing std§dn other words, the classification is a

14 Tetarwal & Mehta Process and production metho@M$-Implications for developing countries (2000)
CUTS BRIEFING PAPER No. 7 at 1.

' Ipid.

16 Tetarwal & Mehtasupra notel4, at 5.

" PPM standards can be formulated in a variety gfswA country may follow a positive list approach i
which it sets out specific process and producti@thods which demands manufacturers to adopt those
methods in their production of commaodities. Theeothpproach is a negative list approach by which a
PPM regulation forbids the use of specific methoflproduction and allows all other methods. Cowstri
may still specify emission or performance effediattneed to be avoided. In some circumstances, it
happens to be difficult to make clear demarcatietwken these different methods as some reguldimns
at the boundary of one and another. See OECD @SeiateProcess and Production Methods (PPMs):
Conceptual framework and Considerations on Use BMmbased trade measuf@®@ECD/GD (97)137)
1997.

'8 Ibid.

% Following the OECD’s model, several writers addp product related PPMs and non-product related
PPMs distinction; See, for example, Bernasconi-@s&tkler et al Environment and Trade: A guide to
WTO Jurisprudenc€006) 204; Gains “process and production methbdsv to produce sound policy for
Environmental PPM-Based trade measure?” (200 ddmbia Journal of Environmental Lai@olum. J.
Envtl. L.)383 at 396-399.

“OECD Secretariasupranote 17.
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means to make distinction between a PPM requirertait deals with consumption
externalities and those that address productioereadities> Accordingly, a product
related PPM-based measure exclusively deals witiyation method that has a negative
impact on the final produét. Product related PPM measure is used to ensursafeéy,
quality and usability of producté.For example, a PPM requirement which regulates the
residue level of pesticides added to fruit during production stage is purely a product-
related PPM?

There are PPM requirements that have nothing twittothe physical characteristics or
chemical property of the final product. The prodwdhich the PPM regulation meant to
govern, serves the same purpose or assures thegsafitg as like products produced in
a different and environmentally-friendly manr@rNevertheless, social or ecological
policies make a government to put a regulatorymegin those PPM$.These PPMs are
referred as NPR-PPMs as they have nothing to do thi# usability and quality of the
final output’’ These PPM requirements address production exiggrmalthe form of

restriction on input use in the production or aadtion of product, or requirement to

adopt a specified technology.

The OECD paper further classified NPR-PPMs intce¢hcategories based on the

jurisdictional scope within which certain PPM magpuse adverse environmental

2L PPM requirements which address consumption extgrr@ncern about the environmental effects of
production methods which manifest themselves atdtter stage of the products’ life cycle-at distrion

or consumption stage, or when goods are consumdisjposed of after consumption. These requirements
deal with physical or chemical characteristics lé tproduct (affected by the method of production
adopted) to be offered to the market. On the otteard, a PPM standard which purports to regulate
production externalities deals with the environraérdffects of production methods which manifest
themselves at the production stage of the prodafire it is offered to the market. S#sd; See also
United Nations Environmental Programme & Internadibinstitute for Sustainable Development(UNEP &
[ISD): Environment and TradéA Hand Book2000, available atwww.iisd.or g/trade/handbook/5_1.htm
accessed on March 16, 2008.

#’Bernasconi-Osterwaldesupranote 19, at 204.

2 Charnovitzsupranote 7, at 65.

24 The typical characteristics of product related/FP that the production methods utilized can beatly
detectible in the final product. See UNEP & lISDps note 21; see also Bernasconi-Osterwakieata
note 19, at 204.

% OECD Secretariagupranote 17.

% |bid.

" The typical characteristic of NPR-PPM is that thethod of production used can not be directly detec
from the final product. See. Bernasconi-Osterwalsigpranote 19, at 204; see also tha.

8 Bernasconi-Osterwaldesypranote 19, at 204
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effects®® Certain PPMs, thought not discernable in thelfim@duct through sale,
distribution, conception and disposal, may stivda@&nvironmental spillover beyond the
country where the product is produced. Thus, theeims@ environmental effect may be
global, transboundary or natioridlin some instances, a PPM may be used in a place

where no country exercise jurisdiction under inéional law, such as the high séa.

B. Controversiesover PPM

Trade measures that purport to discipline pattefqsoduction have become the primary
focus of international policy debate that threatérsle interest and environmental
protection antagonistit. Environmentalists claim that most environmentabbpems

trace their root-causes to environmentally destractPPMs*

Environmentalists

underscore the need to regulate PPMs for two prahaieasons. First, environmentally
unsustainable production methods add to environmhestress which may be

irreversible* Second, in the absence of regulatory regime thstres imported products
are subject to high environmental standard, therteffo apply high environmental

standard to domestic products will be hindefetiligher environmental standards most
likely add to cost of production to producers. Insiéuation where only domestic
producers are subjected to higher standards, thegy ot be able to equally compete
with foreign producers that may offer their produetith relatively cheaper price. It is
logical to assume that no country wants to makeprtsducers less competitive by
imposing higher environmental standards withoutuang that producers in exporting

countries are subjected to comparable standardshylists of environmental protection

29 OECD Secretariasupranote 17.
% The spillover of PPM is said to have transboundsifgcts where it affects, directly or indirectpylant,
animal, human health and life, soil, water, forett of the physically adjacent countries or shared
geographical region. A PPM is said to pose glolmsirenmental adverse effect where it affects global
commons or resources which are shared by all cesnffhis latter environmental problem includesrazo
layer depletion, climatic change, and harm to hiediity>® When the environmental effect of a certain
PPM is limited to a country where it situatessisaid to be national. It may include resource etepi, air,
;/\{ater soil pollution and loss of biodiversity. Sbal.

Ibid.
32 Snap & Lefkovitz,supra note 10, at 779. The issue of PPM proves to biculify not only in the
context of GATT/WTO but also in the NAFTA and otheade negotiations. See Houseman “the North
American Free Trade Agreement’s Lessons for RetingciTrade and the Environment” (1994) 30
3Sstanford Journal of International Law (Stan. J.’liht) 379 at 406

Ibid.
% 11SD & CIEL, supranote 11.
* |bid.
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argue that efforts to protect environment can netrbalised without successfully
regulating PPM$® Snap and Lefkovitz suggested that trade measueesha most
effective tools to deal with the environmental emggdities of destructive PPMS.
Environmentalists often criticise the multilatetedding system for not allowing a clear
distinction between products produced in a sudbéénananner and those produced in

unsustainable manngt.

The other side of the debate saw opposite vieweasltly motivated by development
concerns. Many developing countries and small tigaddowers argue that making
environmental conditionality on trade will creatgddional barrier to trade that will, in
turn, erode the development objectives of traderditization®® These countries perceive
environmental conditions through PPM measures astesytic and “veiled”
“protectionism” devised by developed countries rdew to protect their industries from
increased competition due to other changes in t@dé® For developing countries and
LDCs, the issue of PPM is closely associated with guestion of market accéss.
Developing countries also expressed concern thetlolged countries can use their
commercial power to impose their environmental déads on other nations without their
consent to those standafdsSome environmental standards may not reflect toéaks

economic and environmental realities of developwauntries®

Many developing
countries worry that allowing PPM-based trade mesmsumay serve a precedent for
consideration of other social programmes, suctabsur standards and human rigfits.
Besides, sovereignty argument is raised, especialyrelation to environmental
externalities limited to exporting counttyThe decision as to the method of production

must be left to the discretion of the exporting oy where the adverse effect of PPM is

% Snap & Lefkovitzsupranote 10, at 779.

%" bid.

3 Tetarwal & Mehtasupranote 14, at 4.

%911SD & CIEL, supranote 11.

“0|bid; See also Tetarwal & Mehtaypranote 14, at 1.

“By demanding exporters to adopt a certain prodnatiethods, countries may make it burdensome and
expensive for exporters of economically poor caastto sell in importing countries’ market. Bernaisie
Osterwaldersupranote 19, at 204; Potsupranote 3, at 1-2; see also Tetarwal & Melstapranote 14, at
1

2 Tetarwal & Mehtasupranote 14, at 5

*® Ibid.

* bid.

*® Ibid.
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limited to that country alone. An expression of testasovereignty under general
international law includes the authority of a statelecide on matters exclusively within

its territory.

A number of countries developed policies to redtle® various negative effects that
PPMs have on environmelit. These measures may, directly or indirectly, affect
international trad&’ These measures, referred generally as tradedafied®PM
measures, include import ban of products produaedenvironmentally-unfriendly
manner, tax schemes based on production methorderibtax adjustment to offset PPM
based domestic taxation éfc. The following part will deal with the GATT/WTO
compatibility of process based trade measuresgint lof the major principles of the

trading system and of the general exceptions.

1. The GATT Provisionsin the Context of which PPMsmay arise

A. Overview

The GATT possesses key provisions which are piltdrthis agreement. Two of these
provisions, article | and IlIl, create the very imamt principle of the trading system,
non-discriminatior!’ The other equally important principle is found endrticle XI
which forbids import and export ban and quantigtiestriction on goods. The issue of
PPM may arise in relation to one or more of thosecjples™ In the context of these
three principles, a PPM measure may be found e®AarT compatible or otherwise. If a

PPM measure is found to be GATT-inconsistent owimdhose principles, a member

“6 Bernasconi-Osterwaldesuypranote 19, at 203.

" Ibid.

“® |bid.

“9 Article | provides for the most favoured natiomeatment by which products of a member shall be
accorded equal treatment with like products of ather trading partner in respect of custom dutied a
charges, the method of levying such duties andgelsaand all rules and formalities in connectiorhwit
importation and exportation. Article 11l providesrfnational treatment principle by which productsany
member shall be treated equally with like domepticducts of importing member in relation to intdrna
taxes and other internal charges, laws, regulatams requirements affecting internal sale, purchase
transportation, distribution or use of productseTineaning of ‘like product’ in the GATT rules vary
depending on a number of considerations, some @fhwaill be dealt with in this part of the paperees
European Communities - Measures Affectiralpestos and Asbestos-Containing Produtpgellate Body
Report (WT/DS135/AB/R) adopted April 5, 2001 (here in after EC-Asbeg#tB)) at papa 88.

*® Depending on the specific PPM issue, overlap ob¢hprinciples may occur while determining the
GATT compatibility of a PPM-based trade measurbe fumber and nature of issues vary based on which
principle we are relaying to resolve the PPM questi
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may still justify its action under the general exitens of article XX depending on the

nature and purpose of the measure it t3kes.

The following subtopics will deal with the issudsRi®M in the context of article | and IlI
of the GATT. On the basis of its degree of relewatw the PPM issue, article Il is
discussed before article I. Since article XX (bd&g) have immense importance in
connection with the issue of PPMs, the discussiohgheir provisions are treated

separately.

B. Articlelll

The provisions of Article Il provides for the natial treatment principle which obliges
WTO members to treat imported products not lesodeably than domestic like
products’? The logical construction of this principle is taembers may treat imported
products less favourably than domestic productshé& two products are not “like
products”. Determination of whether two products, respect of which different
treatments are accorded, are like products is a@runi deciding whether a member
violates its obligation of non-discrimination undarticle Ill of GATT. When an

imported product is found to be unlike with a dotreeproduct in dispute, different
treatment, by a member, of those products may eathallenged under article Ill. The
issue of “like product”, therefore, plays a centrale in deciding whether a less
favourable treatment to imported products viol&ie mon-discrimination obligation of a

member under article Ill.

In the context of article 1ll, a process-based ératkasure may pose the issue of likeness
in a number of ways. This interrelation exists pipally based on the fact that many
domestic environmental measures differentiate batwgoducts which are, on face or
use, similar, but differ in the environmental effexf their PPMs3For example, a
member’s regulation may prohibit sale of a produdess at least a certain proportion of

its weight has come from raw materials exploitecenvironmentally friendly manner.

*!Charnovitz,supranote 7, at 92.
*2 Seeinfra note 70 for the relevant paragraphs of article 11l
*3 Bernasconi-Osterwaldesypranote 19, at 8.
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Or, a member may impose import prohibition on dégerfaoducts which are produced in
environmentally unsustainable manner. These measviaates article Il only if
sustainable and unsustainable products are coedi@derlike products. Determination of
whether these two categories of products aredikeot depend on whether we should
stick only to the physical nature or end-use oftthe products or some additional factors
totally extraneous to physical characteristics of tproducts. If environmental
considerations are taken in the interpretationilanless, two products, which are like
with respect to their physical characteristics @mdl-use, may be unlike with in the
meaning of article 1ll owning to differences in thprocess and production methdds.
Some times, however, the application of articletdlla process-based trade measure is
controversial as two pre-WTO panels decided thatsttope of application of this article
may not extend to non-product based meastres.

The Tuna-Dolphin I involved the US measure thataosgal trade embargo on imports of
commercial yellow fin tuna and yellow fin tuna pumtis harvested with purse-seine
nets>® The panel explicitly pointed out that the US meastegulated the harvesting
techniques, not tuna as a prodilcThe panel noted that article 111.4 applies only in
relation to those measures that regulate produgr@duct, not process and production
methods® Accordingly, the panel directly applied article Xhd found the US measure

**Howse & Regansupranote2, at 61.

5 SeeUnited States — Restrictions on Imports of Tupanel report (DS21/R) 3 September 1991 (not
adopted) (here in after Tuna-Dolphin I) at parad54ee alsdJnited States — Restrictions on Imports of
Tunapanel report (DS29/R) 16 June 1994 (not adopteefe(m after Tuna-Dolphin Il), at para 5.9.

* The ruling of the Tuna-Dolphin | panel has impattanplications on the issue of PPM because of two
reasons. First, the panel generally excluded agijdic of article 11l for PPM measure, and chosécktX|

as an appropriate provision to PPM issues. An itambrguestion in this connection is what would lhe t
application of article XI if a PPM measure was @iéfnt from import ban or quantitative restriction?
Clearly, article XI would not apply. Since the phgenerally excluded article 11l from PPM analysis\d
article XI has limited application for the aboveasen, the solution to the issue whether a procassd
measure that differentiates between domestic antlasiimported products is jger seviolation of GATT-
obligations would remain uncertain. Logically, seasure can be found to be GATT-inconsistent or
otherwise only if it falls under one of the relevgrovisions of the agreement. Secondly, the panel
incidentally touched up on the issue of likeness faund that method of harvest, or process of petdn
may not affect a certain product as a producthinview of the panel, US must have accorded Mexican
tuna treatment not less favourably than that ibeded to domestic tuna regardless of differencethén
harvesting methods. This, in effect, means thatibéextuna is like product with US tuna. In otherrds
PPM may not be taken in to account in determinihgtier two products are “like”.

" Tuna-Dolphin I, supranote 55.

*% |bid.
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as GATT- inconsister® However, the panel incidentally touched the issfitkeness.
The panel noted that the United States measuredwaalate article 111.4 even if the

article was applicable. The panel reasoned out that

“...article lll: 4 calls for a comparisari the treatment of imported tuna as a product with
that of domestic tuna as a product... Article llitherefore obliges the United States to
accord treatment thexican tuna no less favourable than that accotdddnited States
tuna, whether or not the incidental taking of dafghby Mexican vessels corresponds to
that of United States vessefS.”

Again, in theTuna/Dolphin Il,the panel made article Ill inapplicable, as the tcfsle
embargo distinguished between tuna products acuprti harvesting practice. The
panel repeatedly underscored the fact that diffexrdn harvesting techniques may not
affect products as products. Therefore, any measugeting against certain production
process method is outside the scope of articl& 1.

The US-Gasolinease dealt with the issue of likeness, althougltdirettly in the context
of environmental PPM®® The panel, in determining whether imported and efstin
gasoline are like products, found that chemicatlgnitical domestic and imported
gasoline are “like products” under article 11P4More importantly, the panel pointed out
that determination of likeness in article Ill.4 silib be done “on the objective basis of
likeness as products...not based on extraneous $4€torlf applied in the context of
environmental PPM, the panel's decision in the USdlne case would mean that
differences in the method of production may notbesidered as factor to determine two

products as “unlike” products. The panel's rulimythe US gasoline case limited the

*¥ Tuna-Dolphin I,supranote 55, at para 5.18.

¢ Tuna-Dolphin I,supranote 55, at para 5.15.

®1 See Tuna-Dolphin lisupranote 55.

62 See Tuna-Dolphin lisupranote 55, at para 5.7-5.9.

% The US clean air act set out rules for establiphiaselines figure for gasoline sold on the US mtark

The gasoline rule came up with different types asdlines for domestic and imported gasoline with th
purpose of regulating the composition and emissifects of gasoline. Sdénited States — Standards for
Reformulated and Convention@lasoline, panefteport (WT/DS2/R) Adopted 20 May 1996(here in |afte
US-gasoline), para 2.1-2.13.

4 US-Gasolinesupranote 63, at Para 6.7-9.

5 Us-Gasolinesupranote 63, at Para 6.12.
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possibility that determination of likeness may geydnd the physical characteristics of

products.

The issue of likeness may arise in relation to noreys’ tastes and habits in a given
market. Differences in consumers’ choice and pegfee between domestic and imported
products based on factors extraneous to the predpttysical property, chemical
components and end-use may be invoked as a fattdetermining the likeness of
products. For example, consumers in a give marka prefer products produced in
environmentally friendly manner to those similaogucts produced in unsustainable
manner. The very important issue is, however, wdrethe willingness of consumers to
choose one product instead of another is relewatié¢termine likeness under article IIl.

In the EC-Asbestos case, the Appellate Body pointddhat the issue of like product is
concerned with competitive relationships betweesh among product® It is, therefore,
necessary to evaluate whether and to what extemtptioducts involved are in a
competitive relationship in the given market platé the view of the Appellate Body,
one of the elements to determine whether there e¢®mapetitive relationship lies on
consumers’ tastes and habits in a given mafkefThe existence of preference by
consumers towards one product instead of the otlagrbe taken as a factor to determine
the products as not like produéfswhat is still left to be decided is whether consush

preference can be affected based on the differenttee methods in which products are

6 EC-Asbestossupranote 55, at para 103.

®7 See Ibid. The appellate body’s focus on “compaiiess” criterion seems to be reinforced by theaive
purpose of article Ill. This article in meant toligp members not to treat domestic products more
favourably than competitive imported products footpctionist purpose. In the absence of competitive
relationship between domestic and imported prodactsountries regulation can not be applied for
protectionist policy.

% The appellate body made reference to the crigariaut by the working group on border tax adj@stm

It was established in 28 March 1968 to examineptioeisions of the general agreement relevant toldror
tax adjustments and to come up with proposal intl@f such examination. The working party proposed
some criteria for determining, on a case by casespaf likenessThese criteria are: the product’s end uses
in a given market; consumer’s taste and habits,iclwbhange from country to country; the product’s
properties, nature and quality. See Border tax sidjent, Report of the working party adopted on 2
December 1970, L/3464; see also EC-Asbesigsranote 49, at para 109,117-123.

% The existence of difference in preference betwseysotile asbestos and PCG fibres was among the
reasons why the Appellate Body considered the t@dycts as unlike. See EC-Asbestos (ARipranote

49, at para 122& 126.
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produced. This is a question of fact that diffexaf one country to another, and to be

decided on a case-by-case basis.

The issue of likeness may also arise in relatiomht “aim” of a process-based trade
measuré® Some panels and the Appellate Body dealt withiskee as to whether two
products should be considered like when they ageatidal with respect to all factors,
except some elements totally extraneous to theugtedphysical characteristics or use,
and when the purpose of different measures is baséona fidepolicy considerations.
In the US-Malt Beverages case, the panel added'dime” test to the “traditional”
elements which have been taken in to account ierating the likeness of two
products’® In order to determine whether a product is likedoict with in the meaning of
article 111.2, the panel emphasised on the purfmedend a disputed trade measufélhe
panel considered that the like product determimatimder article 111.2 should take
consideration of the purpose of the artici@he panel noted that the purpose of article Il|
is emphasised in its first paragrafiithe Panel considered that the limited purpose of

Article Il has to be taken into account in integfing the term "like products” in this

0 This kind of issue is inspired by the phraseolofiyparagraphs of article Ill. The relevant partsthi§
paragraphs read as follows: paragraph 1, “Theraotig parties recognize that internal taxes ahero
internal charges, and laws, regulations and reo@ngs affecting the internal sale, offering foresal
purchase, transportation, distribution or use efdpcts, ...should not be applied to imported or domestic
products so as to afford protection to domesticdpiction”. /emphasis added/; Paragraph 2, “The products
of the territory of any contracting party importido the territory of any other contracting parhal not
be subject, directly or indirectly, to internal éexor other internal charges of any kind in exadshose
applied, directly or indirectly, to like domesticoplucts.Moreover, no contracting party shall otherwise
apply internal taxes or other internal chargestigpiorted or domestic products in a manner contrarthe
principles set forth in paragrapff./Emphasis added/; Paragraph 4, “The products ofetréory of any
contracting party imported into the territory ofyaother contracting party shall be accorded treatme
less favourable than that accorded to like prodottsational origin in respect of all laws, regidais and
requirements affecting their internal sale, offgrfor sale, purchase, transportation, distributiomse.....”
Paragraph (1) provides the general policy objectirenational treatment. To what extent this paapbr
can influence application of subsequent paragréplassubject of debate. SEamited States — Measures
Affecting Alcoholic and Malt Beverageanel report (BISD 39S/206) adopted 19 June (1892 in after
US-Malt Beverages), at para 5.27.
" The traditional elements are the product’s endimsegiven market, consumers’ tests and habit&twh
change from country to country; the product’s prtips, nature and quality. See Cottier & Mavroiids)
Regulatory Barriers and the Principle of Non-Disuaihation in the World Trade La{2000) 119-122.
;i US-Malt Beveragesupranote 70, at para 5.24.

Ibid.
"The panel report in the relevant part stated tiage“purpose of Article Ill is... not to prevent ¢a@tting
parties from using their fiscal and regulatory poawéor purposes other than to afford protection to
domestic production. Specifically, thgurpose of Article Il is not to preverdontracting parties from
differentiating between different product categsrier policy purposes unrelated to the protectiébn o
domestic production”. See US-Malt Beveragepranote 70, at para 5.25.
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Article. In the panel's view, in determining whethvo products subject to different
treatment are like products, it is necessary tosiclmm whether such product

differentiation is being made "so as to afford potion to domestic production®

The panel in the US-Auto case approached the igklikeness in the same way as the
previous panel. This panel decided that deternonatdf likeness under article 1.2 has to
include examination of the aim and effect of thetipalar measuré® In the context of
PPMs, the panels’ ruling in the above two casesbmataken to mean that a country’s
process based measure may not be necessarily isteoniswith article Ill, even if it
results in different treatment of domestic and tobeth imported products. The reason for
this construction lies on the fact that two proguoiay be considered as not like products
based on the difference in their PPMs, provided the measure is not taken “so as to

afford” protection to domestic products.

Subsequent panels and Appellate Body decisionstegjehe line of argument adopted
by the above two panels. In the Japanese-Alcolba@rages, the panel explicitly noted
that determination of likeness may not include exaton of the aim of a measure
which differentiates between imported and domestaructs’’ The panel was limited
only to the “traditional” elements of like producteterminatiod® On appeal, the
Appellate body affirmed the panel’s finding thatetenination of likeness under article
[1l.2 may not take into account whether the measuae meant to afford protection to
domestic product® The Appellate body in the EC-Banana case rejetiedaim” test as

an incorrect application of the like product deteration under I11.4.

> Seelbid. The panel underscored that the “aim” of a meassirémportant only at the stage of
diterminatin of likeness. In the panel’s view, ifoducts are designated as like products, “ a réguyla
product differentiation, e.g.for standardizationeowironmental purposes, become inconsistant wttble

Il even if the regulation is not applied so asafford protection to domestic products.” See USiMal
Beveragesupranote 70, at para 5.72; Following US malts bevese, proponents of aim-and effect test
propose panels to consider whether a disputed taxegulation has a protective aim or effect in
determining products’ likeness. See, Charnosgitpranote 7, at 89-90.

% SeeUnited States-Tax on Automobil&anel Report (DS31/R) (here in after US-Auto)dDer 11, 19

94 (not adopted) para 5.9-15.

""'SeeJapan - Taxes on Alcoholic Beverages Panel Refwi/DS8, 10, 11/R), Adopted November 1,
1996(here in after Japanese-Alcoholic Beveragépaia 6.17-18

8 See supra note 71 for explanation of the tradifiefements.

9 Japan - Taxes on Alcoholic Beveraggmellate Body Report (WT/DS8,10,11/AB/R), Adopted
November 1, 1996(here in after Japanese-AlcohadieeBage (AB)),at para 40.
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In summery, the jurisprudence in the GATT/WTO daes indicate that extraneous and
non-economic factors, such as PPMs, are relevarddtrmining whether products are
like. It is only in the context of consumers’ tastnd habits that the Appellate Body's
ruling dictate that difference in PPM may be reldvim determining likeness. Even in

that scenario, a case by case analysis of theeaxistof consumers’ preference to one
product instead of the other in a given marketesessary. It can also be inferred from
the WTO case laws that the purpose behind a poliggctive, such as environmental

protection, may not be considered in determiningtiver products are “like™

C. Articlel

Article 1.1 of the GATT provides the general moawdured nations treatment. According

to this principle,

“...any advantage, favour, privilege or immunity gethby any contracting party to any
product originating in or destined for any otheutry shall be accordeinmediately
and unconditionallyto the like product originated in or destined floe territories of all

other contracting partie$™

The equal treatment of products under article pgdlies as between like products. The
important issue is whether differences in PPM areslered to determine the likeness of
products. In the Spain-Unroasted Coffee case, #reelppointed out that differences
resulting from cultivation and processing methode aot relevant in determining

whether products are li€& Apart from this panel’s decision, the case lawttmissue of

8 Howse and Regan strongly argue that any consbruaif like product language in article Il that
excludes consideration of processed based measoreetermining like products is “superficially
plausible”. However, it has to be noted that if PPaMe to be considered in determining like produntier
article 111, it will promote disguised protectiomisas members may discriminate imported product&iyer
based on the methods of production. It is also imepd to note that consideration of “aim” or “pusad of

a measure, such as environmental protection, mapea@onsistent with the structure and purposéef t
GATT because of two reasons. Firstly, the listxdeptions in GATT Article XX would become redundant
if the "aims" specified there were taken into agtounder an Article Il analysis. Secondly, thed&a
liberalisation objective of the GATT would be himdd as the bulk of the members are developing
countries and LDCS which may not be able to afforddopt methods of productions required by some of
the trading partners. Even if the different treattnewing to PPM is intended for genuine environraént
protection objectives, developing countrig@sd LDCs will be denied of benefits that they wohlave
acquired from the trade liberalisation. See HowdRefyansupranote 2, at 252.

8 Emphasis added.

82 Spain- Tariff Treatment of Unroasted Coffeenel Report (L/5135-28S/102) adopted June 111,148

para 4.6.
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likeness within the context of PPM under articlie limited. It is important to note that
the issue of likeness in relation to article Ill ynlaave important bearing on the same
issue under article I. However, the scope of thecept of likeness differs in these two

articles®3

In the context of PPM the most relevant issue uratécle | is whether advantages,
immunities and privileges may be conditioned based®PMs, without being considered
per seinconsistent with the members’ obligati&hThe words “immediately” and
“unconditionally” in article 1.1 are likely to pose issue of PPM. The panel's decision
in the Belgian family allowance case provides apanant bearing on the issue under
article 1, although the case did not directly il PPM<> In the context of
“conditionality” test, the panel pointed out thatet Belgian law which exempted
countries with a “family allowance plan” similar Belgium’s family allowance scheme

was inconsistent with article 1, as it took consad®n totally unrelated to the prodifét.

In the Indonesia automotives case, the panel @etiitan Indonesian import duty based
on Indonesian content levels in imported cars, faoed that Indonesia’s measure was
inconsistent with GATT article ¥ The panel noted that advantages under article |
“cannot be made conditional on any criterion tlsahot related to the imported product

88

itself”. Although the import duty was not origin neutréthe panel’s statement

generalized all “criteria” as an illegal basis tmnditioning an advantage under Article
|.89

The panel in the Canada-auto case modified thergkmation made by the previous
panel® In this case, Canada subjected an advantage agydesdamption conditional

8 See EC-Asbestos (AB3upranote 49, at para 88; see also Japanese-AlcohelierBge (AB)supra
note 79, at para 46.
8 pottssupranote 3, at 19.
8 SeeBelgium — Family Allowancepanel report (BISD 1S/5@doptedNovember 7, 1952, at para 3.
86 i
Ibid.
8 Indonesia - Certain Measures Affecting the AutomeolpidustryPanel Report (WT/DS54, 55, 59, 64/R)
adopted July 23, 1998(here in after Indonesia -fatoile), at para 14.143.
88 i
Ibid.
8 potts,supranote 3, at 20.
% Canada - Certain Measures Affecting the Automotivéustry, Panel Report (WT/DS139, 142/R)
adopted June 19, 2000(here in after Canada-Autes)otat para 10.23-30.
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upon meeting a condition which Japan argued waslated to the products themselves.
The panel rejected Japanese argument, statinghavord “unconditionally” must be

interpreted in light of the object and purpose dfcke I. The panel pointed out that
“unconditionally” does not pertain to the advantgmer se but must be seen in the
context of whether the measure involves discrinmmatoetween like products of

different countries. In the panel's view, only adisges that are not granted
"unconditionally” to the like products of all membewill be found to be inconsistent

with Article 1.1.** In relevant part, the panel stated,

“We do not...believe that the word unconditionallyairiicle 1.1 must be interpreted to
mean that making an advantage conditional on @itest related to the imported product
itself is per seinconsistent with article 1.1, irrespective of wier and how such criteria

relate to the origin of the imported products.”

The panel's decision in the Canada automotive chsevs that origin neutral non-
product conditions, such as PPMs, arepestseviolation of Article 1% In the context of
PPM, the decision by the Canada-Auto panel carabentto mean that a country may
condition an advantage on the adoption of a cepgraness and production methods. The

appellate body did not address this point wherc#fse was taken on appeal.

D. Article XX Exceptions

Article XX of GATT is central to the discussion &fPMs, as the justifiability of a
process-based measure under the general provigibnSATT, such as the non-
discrimination provisions, has been addressed & rbgative in the GATT/WTO
jurisprudence in the majority of cases. Article XXovides ten specific instances in
which a trade measure, otherwise inconsistent anh of the provisions of GATT, may
be justified. Although it failed to specifically mgon “environmental protection” in

! Ibid.

92 Canada-Automotivesupranote 90, at para 10.24.

% The panel stated that, “there is an importartirdison to be made between, on the one hand sgeei

of whether an advantage within the meaning of Aeticl is subject to conditions, and, on the otfend,
whether, an advantage, once it has been grantedhdoproducts of any country, is accorded
‘unconditionally’ to the like product of all othevlembers. An advantage can be granted subject to
conditions without necessarily implying that itnst accorded ‘unconditionally’ to the like produatf
other Members. See Canada-Automotaugranote 90, at para 10.24; see also Psttpranote 3, at 20.
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those exceptions, two paragraphs, (b) and (g), esddrenvironment based trade
measure$? According to these exceptions, members may adpmnforce measures
necessary to protect human, animal or plant lifeealth; or relating to the conservation
of exhaustible natural resources if the measuresma@de in conjunction with restrictions

on domestic production or consumption.

Several issues, relevant to the discussion of RR&, be raised in relation to article XX

(b) and (g). The issues, more or less, includddhewing:

I. when is a measure presumed to be necessary ineiatparagraph (b);

il what is the jurisdictional scope of these excefstion

iii. Whether a unilateral trade measure can be justifieder these exceptions;
and,

V. When a measure is presumed to constitute arbitrairy unjustified
discrimination, or disguised restriction on intdroaal trade.

The following part deals with these issues sepbrakébowever, the issues under ii
and iii above will be discussed together.

1. The Necessity Test

A trade measure that a member wants to take, wartlele XX (b), must be “necessary”

to protect human, animal or plant life or healthh& is a measure deemed to be
necessary is an important issue often being rarsétte GATT and WTO panels and the
Appellate Body. In the Tuna-dolphin |, the pangected the US import ban as not
necessary with in the meaning of XX (b).95 In tlaa@l’s view, a measure is necessary if
a member, raising article XX (b) exception, demuatst that it had exhausted all options

reasonably available to it to pursue its policyeative through measures consistent with

% These two paragraphs, together with the Chapead; “subject to the requirements that such measur
are not applied in a manner which would constitateneans of arbitrary or unjustified discrimination
between countries...or a disguised restriction mterhational trade, nothing in this greement shall
construed to prevent the adoption or enforcemerdriyy contracting party of measures:..(b) necessary
protect human, animalor plant life or health; (gating to the conservation of exhaustible natural
resources if such measures are made effectiverjumction with restrictions on domestic production
consumption...” See Snap & Lefkovigpranote 10, at 796.

% Tuna-dolphin Isupranote 55, at para 5.24-5.29.
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the General Agreement.96 The Tuna-dolphin Il paisb rejected the US measure as
not necessary.97 The panel noted that “necessaeghm”no alternative” is available.98
In the EC-Asbestos case, the panel endorsed theri@n set out in previous pane
decisions. 99 The EC-asbestos panel pointed otiathaeasure is necessary only where
there is no an alternative measure consistentthw#fGATT, or a less inconsistent with it,

which could reasonably be expected to achieve dlieypobjective at issue.100

The GATT/WTO case laws show that there is a comsigurisprudence in relation to
what measure is “necessary” with in the meaningrtitle XX (b). The fact that other
alternative measure, which is consistent with t#el'G or less inconsistent with it, can
reasonably achieve the policy objective at issukemaa more GATT inconsistent
measure unnecessary. The “no other alternative ur&as the interpretation of the
word “necessary” under article XX (b) maintains aoper balance between
environmental objectives and free trade interektddoes not forbid taking GATT-
inconsistent measures for legitimate policy objexti However, the otherwise GATT-

inconsistent measure must be the last option.

2. Jurisdictional Scope of the Exceptions

Trade-affecting PPM measures often aim at protgatiatural resources, environment,
human, animal, plant, etc that are located, at i@agart, outside of the boundaries of a
member taking the measures.101 This is mainly sscenost PPMs focus on the way in
which a product is produced or harvested, rathan thn the effect of the product per
se.102 A unilateral Process-based measures & afticised for being extraterritorial

% Tuna-dolphin Isupranote 55, at para 5.28.
" Tuna-dolphin Il,supra note 55, at para 5.39; In this dispute, the UBedgthat “necessary” means
“needed”, where as the EEC insisted that “a meastherwise inconsistent with the General Agreement
could only be justified as necessary under Arti¥e(b) if no other consistent measure, or more siast
measure, were reasonably available to fulfill tieliqy objective.” See Tuna-dolphin Isupranote 55, at
para 5.34.
8 Tuna-dolphin Il,supranote 55, at para 5.35.
% European Communities - Measures Affecésipestos and Asbestos-Containing ProdiRasiel Report
g/g/T/DSlSS/R)/ adopted April 5, 2001 (here in after EC-Asbestas),papa 8.198-199.

Ibid.
191 Bernasconi-Osterwaldesupranote 19, at 205.
192 pid.
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and violating the principle of “sovereignty”.103dan be argued that the home country
should decide which methods of production or hdamgsprocedures must be utilised.
Under customary international law, a state is presilito be in excess of its jurisdiction
when it regulates acts outside its territory bysperwho is not national to it, or the act
has no effect within its territory.104 However,cdén be argued that a member, which
takes a unilateral process-based measure, doedireotly regulate the behaviour that
foreign producers may adopt, as the latter aramanhy ways forbidden to proceed with
their unsustainable production process with outiineg civil or criminal liability.105
What the importing country does, through its measis refusing the importation of
those products produced in environmentally unfrigndanner.106 Besides, the
regulation, which creates the measure, is enforeihin the territory of the member
which takes such measure.107 On the other harmdayt be argued that the member
unilaterally restricts foreign producers from imgpag their products into its territory and
is, therefore, extraterritorial. 108 Although the phpation of the measure is not

extraterritorial, the effect of the measure, nevelgss, is extraterritorial.109

In Tuna-Dolphin I, Mexico argued that article XX)(bxception may not apply for a
measure imposed to protect the life and health whdn and animals outside the
jurisdiction of the countries taking such measuféhe panel pointed out that the text of
article XX does not explicitly indicate the juristibnal scope of the exceptiohs.
However, the panel decided that a measure is ipgstiinder article XX (b) and (g)
exception to the extent that it targets to thegmiodn of human, animal or plant life or

health, or to the conservation of exhaustible r@trgsources within the territory of the

193 The term “extraterritorial” is usually used withtcsufficient legal precision. It is arguable whastthere
is an “extraterritorial” measure when a countrylaterally imposed import ban on some products which
are produced in environmentally-unsustainable margee Bernasconi-Osterwaldsupranote 19, at
236; see also Howse & Regampranote 2, at 274.

194 Brownlie Principles of Public International La{1973) 299-303.

1% Howse & Regansupranote 2, at 274.

198 pig.

197 |bid.

198 Bernasconi-Osterwardesypranote 19, at 238.

199 pig.

19 Tyna-dolphin Isupranote 55, at para 5.24.

M Tuna-dolphin Isupranote 55, at para 5.25.
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member taking the measuré.The Tuna-Dolphin Il panel modified the decisiondady
the Tuna-dolphin | panel by stating that “the Parmild see no valid reason supporting
the conclusion that the provisions of Article XX) (gpply only to policies...located
within the territory of the contracting party inviolg the provision.*** However, the
panel pointed out that such extraterritorial meassivalid only in relation to nationals of
the member enacting it After these panels’ decision, many people view tifading

system as hostile to values other than that oftfiaee*®

In the Shrimp-Turtle case, the Appellate Body didl give a comprehensive guidance for
the issue whether there is an implied “jurisdicsibrimitation” in article XX
exceptions*® The appellate body chose to decide the issueeirtantext of the specific
circumstance of the case in dispute. The appdiladly found that the migratory nature of
see turtle create a sufficient nexus between tldaregered marine population involved
and the US for the purpose of article XX t§)The appellate body’s ruling is taken as an
express recognition of states’ interest to proteatural recourses outside of their
jurisdiction if there is a sufficient nexus betwettre natural recourses being protected
and the states purporting to take a trade meaSurdleither the Appellate Body in the
Shrimp turtle case nor panels in other cases, éxttep first Tuna-Dolphin panel,
addressed the issue of “extraterritoriality” whéere is no sufficient nexus between the

resources to be protected and the country whichapts to take measuté’

In the absence of comprehensive guidelines asetqutiisdictional scope of article XX

exceptions, the issue must be approached in lighttler international rules and

112 5ee Tuna-dolphin kupranote 55, at para 5.26-27, 5.32. In rejecting tiedtgument, the panel stated
that, “if the broad interpretation of Article XX Yb.were accepted, each contracting party could
unilaterally determine the life or health protentipolicies from which other contracting parties Iconot
deviate without jeopardizing their rights under theneral Agreement.” See Tuna-dolphirsiipra note
55, at para 5.27.

3 Tuna-dolphin Il,supranote 55, at para 5.20.

14 pid.

"5 Howse & Regansupranote 2, at 250.

16 The appellate body explicitly stated that, “Werth pass upon the question of whether there is an
implied jurisdictional limitation in Article XX (g)and if so, the nature or extent of that limitaticSee
Shrimp-Turtle (AB),supranote 9, at paral33.

7 |bid.

18 condonTrade, Environment and Sovereignty: Developing ceee between WTO Law and General
international law(PhD dissertation 2005 Born University) 145.

19 Condonsupranote 118, at 147.
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principles®® The WTO rules must be seen as part of the widatybof public
international law** States, under general international law, must destnate that a
conduct, which it purports to regulate, has suffitinexus with the staté® It is only in
relation to transboundary and global environmentalllenges that states may justify

their measure¥?®

The Appellate Body’s ruling in the Shrimp-Turtleseagives clear guidance with respect
to the issue of whether unilateral measures mayjustified under article XX

exceptions?* The Appellate Body, in rejecting the panel’s fingl>, stated that:

“It is not necessary to assume that requiring frexporting countries
compliance with, or adoption of, certain policiesprescribed by the importing
country, renders a measuweriori incapable of justification under Article XX.
Such an interpretation renders most, if not all,tlef specific exceptions of
Article XX inutile...” %

It is made clear that some unilateral measuresscavive article XX (g) exceptiotf.’

The Appellate Body implicitly addressed the issset@ the circumstance in which a
unilateral trade measure is justified. The Appellbiody made reference to several
multilateral agreements and international law pples which urge countries to look for

multilateral solution to environmental challengesyénd the national territory of a

120 Condonsupranote 118, at 148.

121 |bid.

122 Bernasconi-Osterwaldesupranote 19, at 239.

123 Condonsupranote 124, at 148.

124 Shrimp-Turtle (AB) supranote 9, at para 121.

125 The panel noted that allowing members to condititarket access on the adoption of certain policy,
including environmental protection, will degrade timultilateral framework of the general agreemé&he
panel found out that the US unilateral measureccowt be justified under the general exceptiong Se
United States - Import Prohibition of Certain Shpirmand Shrimp Product$?anel Report (WT/DS58/R)
Adopted November 6, 1998(here in after Shrimp-B)ytht para 7.46.

126 Shrimp-Turtle (AB)supranote 9, at para 121.

127 The appellate body went further and stated thaappears to us, however, that conditioning actess
Member's domestic market on whether exporting Memleemply with, or adopt, a policy or policies
unilaterally prescribed by the importing Member miy some degree, be a common aspect of measures
falling within the scope of one or another of theeptions (a) to (j) of Article XX. Paragraphs (a)(j)
comprise measures that are recognizedxagptions to substantive obligatioestablished in the GATT
1994, because the domestic policies embodied ih sugasures have been recognized as important and
legitimate in character.” See Shrimp-Turtle (ABypranote 9, at para 121; see also Condupra note

118, at 150.
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member which purports to take meastffeThe Appellate Body found that the US
measure, though provisionally justified under &eti&X (g) exception, it failed to pass
the requirement of the chapeau due to the factW$tdid not make serious efforts to
negotiate a treaty with affected countries befonpdsing the import baf?® It can be

understood that a unilateral trade measure maydidi¢d under article XX exceptions

only after a reasonable effort towards multilate@Ultion fails.

3. The Chapeau

A measure, which is found to be consistent with onenore of the paragraphs from (a)-
(), has to pass further requirements in the Chad&8 The requirements under the
chapeau are devised to check that members do motauscle XX exceptions
arbitrarily.131 Each of the exceptions from paradsa(a)-(j) are limited and conditional
exceptions from the substantive obligations of mersbunder GATT-1994.132 The
appellate body in the Shrimp-Turtle case stated tthe chapeau of article XX is “one
expression of the principle of good faith” undemegeral international law. 133 This
principle “controls the exercise of rights by s&it&34 The Appellate body expressed
the chapeau as a means to “maintain a balancghiérand obligations between the right
of a member to invoke one or another of the exoeptiof Article XX..., on the one
hand, and the substantive rights of the other mesnb&.35 The principle, therefore,

prohibits the “abusive” exercise of rights by stai@6

128 The Appellate body made reference to Principlefithe Rio declaration; paragraph 2.22 (i) of agend
21; article 5 of convention on biodiversity; anniegf the convention on species of wild animals. &ll
these declarations and conventions oppose unilatezasure in relation to environmental challengé ou
side of the jurisdiction of a state which purpdddake the measure. Besides, all of them urgetdesrio
seek for multilateral solution to transboundary ajidbal environmental problems. See Shrimp-Turtle
(AB), supranote 9, at para 168-69.

129 Shrimp-Turtle (AB)supranote 9, at para 166.

130 see Shrimp-Turtle (AB)upranote 9, at para 147, where the AB stated thabatth the US measure
provisionally justified under article XX (g), it stialso satisfy the requirement of the chapeauderoto

be justified under article XX exceptions.

131 Birnie & Boyel International Law and the Environme{002) 711.

132 Shrimp-Turtle (AB) supranote 9, at para 157.

133 Shrimp-Turtle (AB) supranote 9, at para 158.

4 bid.

135 Shrimp-Turtle (AB),supranote 9, at para 156; see aldnited States - Standards for Reformulated and
Conventional Gasolinéppellate Body Report (WT/DS2/AB/R) adopted May 2@98(here in after US-
Gasoline (AB)), at para 23.

136 Shrimp-Turtle (AB)supranote 9, at para 158; See also US-Gasoline (8@)ranote 135, at para 22.
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The chapeau of article XX provides that a meashoailgl not be applied in a manner
which constitutes arbitrary and unjustified disdnation between countries where the
same conditions prevail, or a disguised restrictionnternational trade. A discriminatory
application of a measure, which is provisionallystified under one of the specific
paragraph of article XX, may not necessarily bemnsistent with the requirements of the
chapeau. There is a possibility that a country mpeyvide an acceptable rational for
discriminatory application of its measure. In theaBl-Tyres case, the discriminatory
application of Brazil’'s measure was not an issuth before the Panel and the Appellate
Body!®’ Rather, the European community argued that Beaziiscriminatory measure
was arbitrary and unjustified® The Appellate Body dealt with the issue as to twha
makes a discriminatory treatment unjustified anuditeary. The Appellate Body stated
that, “...whether discrimination is arbitrary or usitiiable usually involves an analysis

that relates primarily to the cause or the ratierdlthe discrimination

The Appellate Body examined whether the rationahite Brazil's discriminatory
application of the measure was related to the pallgective it wanted to achieve. The

Appellate Body stated that:

“...there is arbitrary or unjustifiable discriminatiowhen a measure provisionally
justified under a paragraph of Article XX is applien a discriminatory manner...and
when the reasons given for this discrimination bear rational connection to the
objective falling within the purview of a paragraphArticle XX, or would go against

that objective™*

In the view of the Appellate body, therefore, detieration of the existence of arbitrary or
unjustified discrimination requires an examinatadrthe rational behind a discriminatory

measure in light of the objective to which a meagarmeant to be taken. If the rational

137 The case involves Brazil’s import ban on retreadad used tyres. Among other arguments, Brazil
asserted that retreaded and used tyres can caal$le ihigks to animal, plant and human. However zBra
put exemption from the import ban of imports froom® countries, commonly known as MERCOSUR
with which Brazil formed the Southern Common marl&teBrazil- Measure Affecting Imports of Tyres
Appellate Body Report (WT/332/AB/R) December 3, 2(&re in after Brazil-Tyres (AB)), at para 121-
122.

138 Brazil-Tyres(AB),supranote 137, at para 220.

139 Brazil-Tyres(AB),supranote 137, at para 225.

140 Brazil-Tyres(AB),supranote 137, at para 227.
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for a discriminatory measure is found to be unfiesti or unrelated to the objective of

the measure, there will be arbitrary and unjudtifiescrimination.

In the Shrimp-Turtle case, the Appellate Body fouhd US discriminatory measure
arbitrary and unjustifiable, as countries usingnit®l methods to the US to exclude
incidental mortality of see turtles were deniediotess to the US market merely because
shrimps were caught in the waters of countries whiere not certified by the US! The

US measure, according to the Appellate Body, taedyetot at the end that its policy
should achieve, rather it focused on influencingeotmembers to adopt the same
regulatory regime as that of U%.In other words, the US discriminatory applicatiafn
the measure was not justified, or not related o ghblicy objective that it purported to
achieve. The policy objectives that US purporteddbieve was to reduce the incidental
mortality of sea turtles during shrimp harvests chh¢ould have been also achieved by

recognizing identical methods of harvesting devices

The Appellate Body, both in the Shrimp-Turtle ahd Brazil-Tyres cases, failed to give
detailed analysis on the issue of disguised regmcon international trade. In the
Shrimp-Turtle case, since the US measure was fdante applied in a manner that
constituted arbitrary and unjustified discriminatiovhere the same conditions prevailed,
the Appellate Body found that it was not necessargxamine whether the measure was
“a disguised restriction on international trad&” It is not clear whether the Appellate
Body ignored this latter issue only because ofgadlieconomy. In the US gasoline case,
however, the Appellate Body explicitly noted thahjustified discrimination”, “arbitrary
discrimination” and “disguised restriction on imational trade” may be seen side by
side and “impart meaning to one anoth&f"The Appellate Body found that “disguised
restriction” subsumes “arbitrary discrimination” darfunjustified discrimination*
However, it has to be noted that a country’s megsiinough not discriminatory in any

ways among exporting countries or between foreigh @mestic like products, can still

1L Shrimp-Turtle (AB) supranote 9, at para 165.
2 |bid
143 Shrimp-Turtle (AB) supranote 9, at paral84.
144 Us-Gasoline (AB)supranote 135, at paral25.
145 1

Ibid.
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be motivated by protectionist policy. For exampegcountry in which there is no
particular environmentally unsustainable PPM maghpit the import or domestic
production of a product produced in a certain manimethis hypothetical case, it is clear
that there is no discrimination. The hidden purploskeind the measure can, however, be
protectionist to favour domestic industries. In sonmstances, therefore, disguised
restriction may not necessarily subsume arbitrad/ anjustified discrimination. The real
purpose of a measure purported to be taken undeobthe exceptions of article XX
must be examined in order to decide whether there idisguised restriction on

international trade.

In summery, the Appellate Body’s decision in theirap-Turtle cast light on the debate
whether a process based measure can be justifiéer the GATT:* It is viewed as

recognition of unilateral process-based trade mea&lHowever, it balanced between
interests of trade and environment and not as tfealgle to unilateral action as either the
trade or environmental community perceivé®.Generally, it is safe to conclude that
neither the text of the GATT nor the WTO jurisprade supports the conclusion that
process-based trade measuresaapgiori inconsistent with the GATT rules, at least in

light of article XX exceptions.
[11. Reconciling the Trade Environment Debate
A. Overview

It is far from being disputed that certain procass production methods have negative

effects on environment. The spillover of some purtidun methods can sometimes be felt

146 Appeleton “Shrimp/Turtle: Untangling the Nets” @% 2 Journal of International Economic LaJ.

Int'l Eco. L) 477 at 491-92.

17 bid.

148 1bid; see also Lowenfelthternational Economic La2002) 323. The GATT community has expressed
deep concern that the appellate body’s decisioaramtly allows the use of process-based measuhes. T
appellate body's finding in the Shrimp turtle casas been seen as a reversal of a longstanding
jurisprudence which viewed process based measwagssri inconsistent to the trading rules. See Chang
“Towards a Greening GATT: Environmental Trade measwand the Shrimp-Turtle case”(2000-2001)74
SouthCalifornia Law Review (S. Cal. L. Rev31; see also Bhagwati , After Seattle: Free tral the
WTO (2001), 77 International Affaif Int’l Aff), Available at
<http://web.nps.navy.mil/~relooney/IntAffairs_1.pdfaccessed April 15 2008) 28
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beyond the country where the PPM is utiliZétSome countries may opt to take trade
measures in order to discourage other countriechwhse environmentally unsound
process and production methods. The ultimate abgadf the country taking the
measure may genuinely be motivated by environmeprtatection. The very important
issue, in light of the economic and other realitéd.DCs and developing countries, is
whether trade measures are the most effectivenatiee to cope with PPM-related

environmental problems.

A genuine and non-protectionist environmental polimeasure must target at the
effectiveness of trade measures to correct enviemtah wrongs committed out side of
the territory. The overt reality associated witlveleping countries, especially LDCs, is
lack of skills and technologies to utilize moderroguction methods with the least
environmental externaliti€s? In these countries, poverty eradication is a majaicy
preoccupation>* Process based trade measures can potentiallytdemymarket access,
which thereby exacerbate the already impoverislveda@nic, social and environmental
conditions in those countrié¥ Besides, poverty can be one of the root causes of
environmental problems in poor countrf8$Since many environmental problems may
not be confined where they are originally causbhdy tmay have repercussions beyond
national territory of a country or region. Creatiegonomic capacity to developing
countries can help them contribute the global éffmwvards environmental protectidi.
This fact indicates that there is a need to thindua other alternative solution which can

reconcile the development or trade need of poontt@ms and environmental concerns.

Some global efforts have been made to reconcileothgoing debate on trade and

environments. Some of these efforts are made @uthiel WTO system while others are

149 OECD Secretariasupranote 17.

150 Tetarwal & Mehtasupranote 14, at 5.

151 See Agenda 21, U.N. Conference on Environmentewklopment (UNCED), Annex II, U.N. Doc.
A/CONF. 151/26/Rev.1 (1992) (here in after Agenda 2

132 Since process-based trade measures some timesh@Kerm of import ban, LDCs could not get
financial resource from international trade necasta alleviate their social, economic and enviremial
problems.

1331n an impoverished society where there is nadiive way of supporting life, people highly degen
on the environment for survival, in one way or d@ot this in turn adversely affect the environment.

154 Agenda 21supranotel51, at 2.19; see also Fijalkowski & CamermsTrade and the Environment:
Bridging the Gap(1998) 125.
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within the WTO. These efforts indicate alternatsgtutions to trade measures in order to

alleviate global environmental problems. The folilegvpart will examine these efforts.

B. Out sidethe WTO

The UNCED®® summit forwarded a number of policy recommendaticeiated to trade
and environment in a way that addressed the irttecédoth developed and developing
countries:>® One of the significant achievements of the UNCEBynbe explained in
terms of the fact that it came up with the Rio-deafion™>” The declaration provides
momentum for reconciling the environment-developmeebates®® The declaration
provides several provisions which directly dealhattte issues of trade and environment.
Principle 12 of this declaration recognises tradeasares for the purpose of
environmental protection. However, it makes suil guch measures are not taken for

protectionist purpose. The principle reads:

“Trade policy measures should not couti a means of arbitrary or unjustified
discrimination or a disguised restriction on intgional trade. Unilateral actions to deal
with the environmental challenges outside the glicison of the importing country
should be avoided. Environmental measures addwessi@ansboundary or global
environmental problems should, as far as possilbe, based on international

consensu$>®

This principle reinforces the “sufficient nexus”ppach to take a trade measure for
protection of environment. Besides, it recognisesdtilateral approach to deal with
transboundary and global environmental problemwhach the Appellate Body in the

Shrimp turtle case make referert€@.

155 UNCED refers to the United Nations Conference axidnment and Development that was held from
June 3 through June 14, 1992, in Rio de JaneitagiBr

1% yvaughan “Trade and Environment: some North Souths@lerations” (1994) 2Cornell International
Law Journal (Cornell. Int'l L. JB91 at 595.

5 The Rio declaration is adopted in the UNCED by semsus, and constitutes the most significant
statement of universally accepted general rights @lsligation of states in the field of environmemd
development. It is partly a restatement of exgstinstomary international law on matters of transiary
nature, and partly constitutes emerging principdéslaw in relation to the protection of the global
environment; see Rio declaration on Environment @eelopment, June 14, 1992, U.N. Doc. A/CONF.
151/5/Rev.1 (1992) (here in after Rio declarati@ge also Birnie & Boyebkupranote 131, at 82.
1%8/aughansupranote 156, at 595.

19 Rio declarationsupranote 157, at principle 12.

180 Shrimp-Turtle (AB) supranote 9, at para 154.
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The Rio-declaration recognises that some envirotmhatandards set by countries may
have unwarranted and inappropriate economic andlgepercussion on other countries,
especially developing countrié®. The declaration emphasises on the need of
environmental standard, management objectives amdritigs to reflect the
environmental and developmental context to whicaytapply*®® It recognises the
special situation and needs of developing countnese particularly LDCs, and call for
special priorities to be given to théffi. It calls for cooperation between states towards
capacity building for sustainable development, daadhnology transfer to alleviate

environmental problen€?

Agenda 21 restated most principles of the Rio aatitan which are relevant to reconcile
trade and environment debates. It focused on pessibchanisms that can bring about
significant out come in the effort to make tradel atevelopment mutually supportive
through international trad®> An open international trading system can helpdoieve
efficient allocation and use of resources and therkelp to increase income and
production and reduce demand on the environfém more liberal trade helps to
provide additional economic resources for growthd afevelopment and improves
environmental protectioff’ In addition to explicit recognition to the needtéke trade
measures to reinforce environmental objectives,nllge?1 takes cognizance of the fact
that environmental standards valid for developadhtries may have unwarranted social
and economic costs in developing counttf&st calls for consideration of special factors
affecting environmental and trade policies of depelg countries in the application of
environmental standards and the use of trade mesiStiBesides, it calls for avoidance

of unilateral trade measures to deal with enviramiaechallenges outside the jurisdiction

161 Rio declarationsupranote 157, at Principle 11.
102 |pid.
183 Rio declarationsupranote 157, at principle 6.
1%% |bid.
185 Agenda 21supranote 151, at Para 2.19.
166 |}A;
Ibid.
o7 |bid.
188 Agenda 21supranote 151, at Para 2.20.
189 Agenda 21supranote 151, at Para 2.22 (g).
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of importing country:” In relation to transboundary and global environtakeproblems,

agenda 21 encourages multilateral solutions throcogisensus$’*

Agenda 21 proposes an integrated approach tow#edsating transboundary and global
environmental challenges. Agenda 21 takes cognezémat the actions that developing
countries should undertake to deal with global emmental problems entails costs that
they may not be able to affoté. It calls for a substantial flow of new and additidb
financial resources to developing countfi€sThe need for transfer of environmentally
sound know-how and technology to developing coastis emphasised in order to
protect the global environment from repercussiorsused during production,
consumption and disposdl: In summery, Agenda 21 gives the massage that trade
measure for environmental policy objective may mo&nd of itself, achieve its purpose.
Global environmental challenges can best be tadklemigh mutually supportive global

efforts.

C. WithintheWTO

At the Doha Ministerial conference, members recegrhe fact that protection of the
environment and promotion of sustainable develognoam and must be mutually
supportivet” Numerous issues have been raised in the Dohateriaisconference, and
agreement has been reached to embark on a new miunégotiation, including on
certain aspects of linkage between trade and emvient'’® The declaration instructed
the Committee on Trade and Environment (CET) t@ guarticular attention to the effect
of environmental measures on market access, irtiaeldo developing countries,
especially LDCs, and those situations in which #lienination or reduction of trade

restrictions and distortions would benefit tradee environment and developméft.

170 Agenda 21supranote 151, at Para 2.22(i).

1 bid.

172 ngenda 21supranote 151, at Para 1.4.

7 |bid.

174 ngenda 21supranote 151, at Para 34.4.

5 Ministerial Declaration, Fourth Ministerial Conferee Doha, Qatar, adopted 14 November 2001,
WT/MIN(01)/DEC/1, 20 November 2001 (here in afterHadDeclaration), para 6.

176 World Trade Organizatiofrade and environment in the WT@O004) available at kttp://www.
wto.org/English/tratop_e/envir_e/envir_wto2004 _é.pe (Accessed 17 March 2008) 9.

1" Doha declaratiorsupranote 175, at para 32(i).
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Members also recognise the importance of techmissistance and capacity building in
the field of trade and environment to developingirtdes, especially LDCY? The
declaration instructs the CTE to prepare a reporthese activities for the fifth session,
and to make recommendations, where appropriath,resipect to future action, including
the desirability of negotiation’$? The declaration also instructs that the out cofmae®
trade-environment mandates of the CTE should tatceaccount the needs of developing

countries and LDC¥°

It is reflected in the CTE report that improved kwdraccess is a key to achieve
sustainable developmelit: It also confirms principle 11 of the Rio declaoatithat
environmental measures adopted by some countriekl doe inappropriate and of
unwarranted social and economic cost to othersaislfy developing countrie$? It is
acknowledged that environmental standards coulderadly affect export$: It is
recommended that striking a proper balance betwaéyguarding access to market and
environmental protection requires the importing rdoy to examine how environmental
measures could be designed in a manner that¢gnsistent with the WTO rules; (ii.) is
inclusive; (iii.) takes consideration of capabildf developing countries; and, (iv.) meets
the legitimate objectives of importing countf{. The report shows proposal which
highlights the importance of involving developinguatries in the design and
development of environmental measures to reduce nibgative effects of those
measures®® Once it is developed, flexibility of the appliaati of measures, by way of
exceptions in favour of developing countries, isoaproposed®® Technical assistance,
capacity building and transfer of technology arepkasised as key to help developing

country exporters to meet environmental requires®ht it is believed to help

178 Doha declaratiorsupranote 175, at para 33.

179 See Doha declaratiosypranote 175, at para 32 and 33.

180 Doha declaratiorsupranote 175, at para 32.

181 Committee on Trade and Environmergport to the & session of the WTO Ministerial Conference in

%?ncun, WT/CTE/8, 11 July 20@@re in after CET Report), Para 32(4).
Ibid.

183 CET Reportsupranote 181, at para 32(5).

184 CET Reportsupranote 181, at para 32(6).

185 CET Reportsupranote 181, at para 32(7).

180 |bid.

187 |bid.
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developing countries to generate resources thatbeamtilized to implement sound

environmental policiet®®

Although considerable efforts have been made toesddthe legal, economic and other
issues related to trade and environment, developbogitries remain deeply wary of the
appropriateness and effectiveness of “greeninghef ttade rules” without practical
implementation of the commitments that developednttes made in the UNCED to
provide tangible assistance to developing counttie®ugh additional financing,
technology transfer, and other development assis&ff Denying market access to
poor countries through process-based trade measunsnount to making them to pay
the cost to correct wrongs done to the global emvirent. The reality of LDCs and most
developing countries reflect that they can notrafffto pay the cost. At this stage, it is
overt that environmental problems are global camzeh global and coordinated effort is
required to alleviate global environmental probléfisThe use of process-based trade
measures alone can never be an effective and logmae in dealing with environmental

problems:**

Conclusion

Relatively recent WTO jurisprudence, especially thgpellate Body’s ruling in the
Tuna-dolphin case, makes clear that process-base@é tmeasure for environmental
protection objective is nat priori inconsistent with the GATT. WTO members can take
this kind of measure under limited circumstancethwut defaulting on their obligation
under the GATT. The issue as to whether membergusify their process-based trade
measure under the general principles of GATT isr@gghed in the negative in WTO
jurisprudence. However, a measure, otherwise sistant with the substantive
obligations of a member, can still be justified enthe general exceptions of article XX
of the GATT. In order to be justified under onetlod general exceptions, a measure must
fulfill both the requirements of the relevant pasgah(s) under article XX, and the

chapeau.

188 |bid.

189\vyaughansupranote 156, at 605.

190Weiss & Jackson (ed®econciling Environment and Tra¢2001) 445.
1 Tetarwal & Mehtasupranote 14, at 1.
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Process based environmental measure, even ifedtifr genuine policy considerations,
can pose the risk of depriving developing countraésmarket access in developed
countries’ market, the ultimate effect of which mbag reflected more on LDCs.
Developing countries have an urgent need towardsamuic development that can be
more reinforced by increasing their export capesiin the multilateral trading system.
LDCs can not easily cope with more hindrances i ititernational trading system
through process-based trade measures. This is niyineecause these countries can
hardly afford to employ environmentally friendly theds of productionsit does not,
however, mean that process-based environmentalumesashould be totally outlawed
from GATT rules. Process-based trade measure, wah-protectionist policy, and
together with technical assistance, capacity bnugjdind technology transfer, may assist
efforts of environmental protection and sustainaldeelopment. Besides, success in the
field of environmental protection and economic depment requires countries’
environmental regulations to take into account Hpecial contexts and needs of

developing countries, especially LDCs.
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The Relevance of the Universal Declaration of HumaiRights Today: Appraisal

Based on Its Significance and Some Contemporary Wiar Realities
Yitages Alamaw M.

Introduction

The Universal Declaration of Human Rights, 1948 HF), was adopted sixty years ago
under the auspices of the United Nations (UN). &iits adoption, UDHR has witnessed
various changes. First, there have been a numbattesfipts to wane the rights it contained
through cultural relativization. Second, in recgears, it is caught in the cross fire of modern
challenges, which grew complex due to globalizatod the 9/11 terrorist attack, the rise of
new human rights and the existence of binding humgints conventions of general or
specific application and contehiThird, two World Conference on human rights weeddh
And, finally, UDHR has been a catalyst for an exkmp increase in human rights
instruments and commendable coverage in their otitén the system created by such
instruments, a remarkable network of binding stasslaf human rights and mechanisms for
their implementation has been established. Thexetbe situation the world was in at the

time of its adoption has been changed by now inymeays.

Due to this change, UDHR has faced a number oflaigés. For instance, at times its
relevance today is questioned. This article isinespbby questions that have more to do with
the need to examine applicability of UDHR todayttban be generally put a&d/hat is the

Relevance of the UDHR TodayPence, it appraises the contemporary relevancehef

UDHR. This is done from two perspectives: fromsitggnificance (nature) and realities of the
world that call for its primary application todakhus, this article tries to show its relevance
based on these perspectives unlike other workseitizr simply proceed with presumption
of its relevance or entertain its relevance fromeotdimensions. In this article, | argue that
UDHR is a living Declaration as it gives human tgganswer(s) to current challenges of the

world and, therefore, relevant today. | show alsat its relevance is not limited in what it

"Yitages Alamaw Muluneh (LL.B & LL.M) is lecturer itaw and Coordinator of the Moot Court Centre of
School of Law, Jimma University, Jimma, Ethiopia &an be reached at ymuluneh@gmail.com

! For instance, the International Covenant on Giwitl Political Rights, 1966 (ICCPR), has generaliaation
or application to all human beings in Party Stalé® Convention Against Torture and Other Crudiuman or
Degrading Treatment or Punishment, 1987, deals avgpecific (torture) content. The Convention amRights
of the Child, 1989, has specific application (apgtion to children) in Party States.
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contains but also in what it does. For simplicttye work is presented in different parts. The
first part gives historical background of the UDIHRortly to make the discussion complete.
Then, some of the grounds that make it relevanaytodill be discussed. Finally, a brief

conclusion will be made.

I. The UDHR: General Background

Here, | will deal with some notable facts abouttH#HR under distinct sub-sections.

A. The UDHR: the first international human rights document

To reiterate the obvious, the UDHR is the first lamrights instrument (IHRI) adopted at
international level. Study of the history of humaghts shows that before the adoption of the
UDHR human rights issues were deemed to be mattetsmestic law$.This was based on
the general and traditional understanding of irdgomal law as a law governing the
relationship between and among states, not bets&ees and the people in their territdry.
Despite that understanding, the world community lcasne together to establish an
international human rights system (IHRS) and tlystesn was put in place for the first time
through the UDHR. In other words, the UDHR presented a turning pdint the
aforementioned conception in international lawhds made human rights issues among the
subject matters of international law and therelyigled for the basis for IHRS, which is a

special and distinct branch of contemporary inteonal law.

B. The UDHR: Lynchpin of international human rights system

The UDHR has been regarded as a document thatgsesseome grand qualities the past,
present and future generations may give gratitoddé find its makers. These qualities make
it the milestone of IHRS. Some of these qualitiess\@orth mentioning. First, the UDHR is
praised as the first more comprehensive IHRI piowd by a universal international

organization, the URL.It is comprehensive as it contains both civil amditical rights, and

2 M Seplilveda & et als Human Rights Reference Haokipg’ revised ed (2004) 5; A Eckert ‘Universality by
Consensus: The Evolution of Universality in the filng of the UDHR’ (2001) 1 (2) Human Rights & Huam
Welfare 21

T Buergenthal & etal International human rightsaimutshell, 8 ed. (2002) 3; M Sepulveda & et als (n 2
above) 4-5. J Crawford ‘The criteria for statehdmdhternational law’ (1976-77) 48 British Y. B.ternational
Law 98.

“ M Sepulveda & et als (n 2 above) 4-5.

°T Buergenthal & et'al (n 3 above) 35.
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social, economic and cultural rights colloquiallglled first and second generation rights,
respectively Thus, it is important and remarkable in dealinghwboth civil and political

rights, and social, economic and cultural rightsalit international, regional and national,
levels. This further buttressed the doctrine thah@aman rights are indivisible, interrelated
and interdependent in the framework of human riggas’ Second, in the last six decades,
the UDHR has inspired a number of human rightgigean the world, and formed a basis of
standard and primary source of IHRI and the IHR@eguing thenf. This is mainly due to its

comprehensiveness, and high legal and moral staridattained through time, among other
things. Therefore, it seems possible to conclude tire UDHR forms the lynchpin of the

international human rights framewotk.

C. The UDHR: adoption

The UDHR is a result of a reaction to the horriéixperience of the Second World War
(WWI1).1° The countries all over the world, in general, &inel west in particular, realized
that WWII ‘lay in Hitler's contempt for human rightand freedoms?* They also noted,

human rights issues should be addressed only thraugchange to the traditional
understanding of international law on human rightatters, which left such matters to
domestic arrangements in each state. Experienoseshthat there is a strong correlation
between human rights and pedtélence, peaceful existence in this world needseesior

human rights and no peace may result if human sigie violated® Therefore, as peace

® UDHR arts 3- 21 & 22-27 mention civil and politiceights, and economic, social and cultural rights,
respectively. Also see 'D Olowu ‘Invigorating econic, social and cultural rights in the South Pacii\
Conceptual approach’ (2007) 7 (1) QUTLJJ 74.

" Viienna Declaration and Programme of Action, 198&t |, para 5. UN Doc. A/CONF. 157/23.
8E Re ‘The Universal Declaration of Human RightsfeEfive remedies and the domestic courts’ (2003) 33
California Western International Law Journal 145.

®Human Rights Commission, ‘Relevance of human rights strong today as ever,’ available at
http://www.scoop.co.nz/stories/PO0512/S00089.htrocessed on August 20, 2008.

193 Morsink The Universal Declaration of Human Riglsafting, Origins & Intent, (2000) cited by A Eei
(n 2 above) 21. The drafters are influenced alsthbywomen’s movement, Latin American socialisng &old
War rivalry. Ibid.

YA Cassese Human Rights in a Changing World, (1290 de Varennes, “The fallacies in the ‘univéissa
versus cultural relativism’ debates in human rigatg’ (2006) 1 Asia-Pacific Journal on Human Rigatsl the
Law 70.

2F de Varennes (n 11 above) 70. Also see N Rodlég ‘Universal Declaration of Human Rights: Learning
from Experience’ (2008) 5 (1) Essex Human Rightsi&e 1-6.

BUDHR, Preamble, para2.
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loving nations, the states in the world agreedrtuiget human rights through international
framework, among other things. This has resultethén drafting, negotiation and, finally,
adoption of the UDHR? Thus, UDHR has an enduring relevance as it idlact®n of our
past that helps us proceed forward. It continugsltais for the need to respect human rights

in order to live peacefully and what a failure éspect would entail.

D. The UDHR: world declaration

Due to the aforementioned reasdnshe UDHR has been prepared and adopted with the
participation of 58 states under the umbrella @f thN in 1948° UN member states from
Western and Eastern Europe, North America, LatineAca, Asia, and Africa have
participated in the process and thus, the documastthe result of works of these stdteln
the words of Macmillan, it is ‘the fruit of severaleologies: the melting point of diverse
conceptions of man and societ§ It is a document reflecting the views and valukegavious
parts of the world not only the western world ashdd This makes it the ‘Bill of Rights of
the World.” Therefore, it is possible to argue ttit UDHR is a Declaration of the world, not
of the Western world only as some claim it to®h&@hough it seems wise to question how
inclusive of values of the various states in theldvthe UDHR is due to the participation of
limited number of states, for instance, only foufridan states have participated in the

making?'it is important to note that such issue is not Wwitg face value for four reasons.

First, the UDHR contains human rights that are ersal and that exist in the traditions and

“UDHR, Preamble, paras 1& 2.

155ee1.2.3.

%There were 20 states from Latin America, 14 sthtes Asia and 4 states from Africa. See F de Vaesn(m
11 above) 71. For position of the states, see Beark of the United Nations 1948-1949, UN Publicatip
Sales No. 1950 I. Il, 1950, pp524-537.

17___ ‘Universal Declaration of Human Rights,” avdila at _http://www.un.org/rights/HRToday/declar.htm

accessed on August 25, 2008.

8\ Macmillan Paris 1919: Six months that changedvibeld, (2003) 37; F de Varennes (n 11 above) 72.

9 Morsink also says that the process by which théiBOvas drafted included a variety of social, cldtuand
ideological traditions and that the final documesfiects this diversity. J Morsink (n 10 above)editby A
Eckert (n 2 above) 21

0. ‘Dignity and justice for all of us,’ p. 31, ailable at
http://www.nelsonmandela.org/images/uploads/SAHR@ay-for-all.pdf accessed on August 20, 2008.

2 prof Y Ghai says that of the various criticismattgo against the UDHR the criticisms relatingtsoclaims of
universality and to the very utility of the rightscontained are not grounded on acceptable reaSaesY Ghai
‘The Critics of the Universal Declaration’ (1998/8) (1) INTERIGHTS Bulletin 45-46.
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custom of various societies that are not fairlyrespnted during its adoptidhFirst, the lack

of fair representation should not be taken to asieely argue that the UDHR does not
represent the values of societies in some parttiseofvorld as inclusion of the values of such
states is possible even if there is no fair repred®mn. Second, though there was no fair
representation, the contents of the UDHR can besanmed as entitlements that exist in the
societies found in all parts of the world as predeg which it was drafted included a variety
of social, cultural, and ideological traditions ahat the best effort has been made to make
the final document reflect this diversfty.

Furthermore, incorporation of all values is stiit practically feasible as it is difficult, if not
impossible, to identify and include them within Bushort period the UDHR was adopted.
Moreover, what is intended was not to come up waithinstrument that contains all values of
the people in all parts of the world; rather, tegare a document of universal application that
contains only some human rights values that hagenamon application in all parts of the
world.?* In other language, the UDHR portrays a point ofiaekable degree of consensus by
governments on the principle at least that centigints be protected under international law
regardless of disputes over their conceptualisatiod application. Thus, failure to
incorporate all values of all states around theldveannot afford to be a good reason to
argue that the UDHR does not reflect the valuethefstates in different parts of the world.
Nor, non-incorporation of some values of some caoemin certain parts of the world cannot
make a good justification to hold that the UDHR sloet belong to the countries in such part
of the world. It would appear logically not only @galing but also strong to say that the
UDHR represents only a minimum principle for suatumtries. The UDHR is also not
claiming that it reflects all the values of alltsta of the world but only some of them that can

be taken as common values to all human kind arthumevorld as its preamble proclaiﬁ?s.

Second, the UDHR was a document adopted with censesind abstinence. No single state
objected to its adoption. But six Communist stdégs by the USSR and South Africa for

22 M Macmillan (n 18 above) 37; F de Varennes (n idve) 72; J Morsink (n 10 above) cited by A EcKerg
above) 21.

%M Macmillan (n 18 above) 37; F de Varennes (n idve) 72; J Morsink (n 10 above) cited by A EcKer
above) 21

%4 See UDHR, Preamble, para8.

UDHR, Preamble, para8.
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political reasons, and Saudi Arabia, for religioeason abstained from voting in its favéur.
This implies that, even these states were somemmowelief that its contents were not

objectionable to societies in different parts @ world?’

Furthermore, the interpretation of Islamic law (the Saudi representative in the Third
Committee as a law that prohibits change of refigidich is inconsistent with the assertion
in Article 18 that the right to freedom of thougltipnscience and religion includes the
freedom to change one’s religion) that was takea aéssis for abstinence of Saudi Arabia
was not accepted by other Muslim participants i debate&® In addition, the states that
abstained from voting have played an active rolethe drafting process and were
instrumental in the final form of several articf@sﬁ.\ccordingly, Mickelson says that ‘[flrom
the point of view of human rights advocates, thistantion could almost be regarded as
providential: the pariah exception that provesriie.”° It is also important to note that the
importance of the eight abstentions should not denglayed at the same time the eight
abstentions should not be lifted to a level thegusth not deserve. They are significant as
they show not only the unwillingness of any statedte against the Declaration but also the
assumption that, while the Declaration itself migjet flawed from some perspectives, the
norms embodied therein were not rejected outrightahy member of the international
community>*

% K Mickelson ‘How universal is the Universal Dedtion?’ (1998) 47 University of New Brunswick Law
Journal 20-21; J Humphrey, Human Rights and theddriNations, (1984) 71-73; J Morsink (n 10 abovtdc

by A Eckert (n 2 above) 21. (Byelorussian SSR, @eslovakia, Poland, Saudi Arabia, Ukrainian SSRiobn

of South Africa, USSR and Yugoslavia) abstainirgnfrthe vote. The UN member states which votedvnda

of the declaration were Afghanistan, Argentina, #aig, Belgium, Bolivia, Brazil, Burma (MyanmaGanada,
Chile, China, Columbia, Costa Rica, Cuba, Denm#r&, Dominican Republic, Ecuador, Egypt, El Salvador
Ethiopia, France, Greece, Guatemala, Haiti, Icelémdia, Iran, Iraq, Lebanon, Liberia, Luxemboukdgxico,
Netherlands, New Zealand, Nicaragua, Norway, PakjstPanama, Paraguay, Peru, Philippines, Siam
(Thailand), Sweden, Syria, Turkey, United Kingdddgmjted States, Uruguay and Venezuela.

27 K Mickelson (n 24 above) 20; J Humphrey (n 24 a)ok8; J Morsink (n 10 above) cited by A Ecker2(n
above) 21.

28 K Mickelson (n 24 above) 20-21; J Humphrey (n Béwe) 71-73.

29 3 Morsink (n 10 above) cited by A Eckert (n 2 adjo21.

30K Mickelson (n 24 above) 20.

31 K Mickelson (n 24 above) 20.
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Third, the regional human rights systems estabdishedifferent regions of the world add
upto the conclusion that the UDHR is a universauioent as they make reference to it as to
the enforcement of human rights in their systéfisis can also be seen from domestic

laws 33

Fourth, the formulation of the UDHR shows also thet that it is a document of the world.
As far as the formulation of UDHR is concerned, lanmights were deliberately grounded in
the seemingly uncontroversial notion of human dig# This can be seen from its Preamble
that refers to the ‘dignity and worth of the hunmaerson’ and Article 1, which proclaims,
‘All human beings are born free and equal in digranhd rights. They are endowed with
reason and conscience and should act towards aikearin a spirit of brotherhood.” The
concept of human dignity and worth exists in alintounities around the world despite the
difference in the understanding relating to thecemt in each communif}. The UDHR is a
result of identified denominators of the concepiile/mecognizing its peculiarities. By the
same token, the status of human dignity as theceanfrhuman rights is made explicit in the
International Covenant on Civil and Political Rigl{tCCPR) and the International Covenant
on Economic, Social and Cultural Rights (ICESCRythbof which state that human rights
‘derive from the inherent dignity of the human mers*® Thus, if we say the ICCPR and
ICESCR are human rights documents that reflect thiman rights views of the world
community as the rights they contain are groundeubtion of human dignity, then the same
logic works for the UDHR.

32 See African Charter on Human and Peoples’ Ridla86, Preamble para4; American Convention on Human
Rights, 1978, Preamble, paras 3&4; European Coriorefar the Protection of Human Rights and Fundatalen
Freedoms, 1953 as amended in 1998, Preamble , b&&s

% For instance, Constitution of the Federal Demécaepublic of Ethiopia, 1995 (FDREC), providestttiee
bill of rights therein shall be interpreted in lighf the UDHR among other human rights instrumeRBREC,
Proclamation No. 1/1993;ederal Negarit Gazetal® Year No. 1, Art.13 (2). To cite a practice in Af in
Attorney General v. Unity Dow case, the SupremerColuBotswana noted that the UDHR ‘must have fadme
part of the backdrop of aspirations and desiresnagavhich the framers of the Constitution of Boiswa
formulated its provisions.’ In addition, the UDHRhbeen referred in several African cases. See mihiia
‘The status of the Universal Declaration of Humagh®s in national and international law’ (1995/19%%
Georgia Journal of International and Comparativer B84.

34K Mickelson (n 24 above) 22.

% K Mickelson (n 24 above) 22; J Donnelly, Univershiman Rights in Theory and Practice, (1989) 90; S
Sucharitkul ‘A Multi-Dimensional Concept of HumarigRts in International Law’ (1987) 62 Notre Damewa
Review 306-307.

% preambles, paras, 1 & 2 of the ICCPR and ICSECR.
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Finally, the UN World Conferences on Human RightsTehran and Vienna, which were
marked by an unprecedented degree of support byntemational community (including
delegations from 171 State¥have made a remarkable contribution. The parti¢gparf
these Conferences reaffirmed the centrality ofUBHHR for human rights protection under
the Proclamation of Teheran (1968) and Vienna Datitm and Programme of Action
(1993)* This may be taken as official recognition of tfeetfthat the UDHR is a world
document, not of only the West. It can also berake a reaffirmation that has a retroactive
effect that makes the UDHR a world document, astledter the Conference. Thus, the
UDHR is no more the documents of the West for these held such position. In addition,
the Conferences also emphasized that human rightsnéversal, indivisible, interrelated and
interdependent, and they should be promoted inlegaaner®® This supports the argument
that the UDHR reflects the understanding of humights by the world community as it
reflects such characters of human rights. Findhg, delegates in the Vienna Conference
rejected arguments that some human rights wererggtor subordinate to cultural traditions
and practice&’ The Vienna Conference thus has not only given Ipigbrity to preserving
the integrity of the UDHR but also affirmed the fact that it contains rigttat are universal

to the world and thereby made it a document ofatbed *?

E. The UDHR: holistic approach and aspirational be@qnings

It is important to note that UDHR is a documentt tisaholistic in approach and aspirational
in nature. It is holistic in approathecause it includes human rights that are cladsifgfirst

and second generation rights. This makes it unignd that is why it is called a

37 .. ‘A United Nations Priority’ available at ...es alsoH Hannum (n 31 above) 290.
%M Sepulveda & et als (n 2 above) 5.

39 .. ‘A United Nations Priority’ available at

40__. *A United Nations Priority’ available at

1. ‘A United Nations Priority’ available at

“21n the UN Millennium Declaration 2000, the headstate and government have resolved [tjo respelbt
and uphold the Universal Declaration of Human Righinder paragraph 25. See UN General Assembly
Resolution 55/2. This also shows that the UDHRoisnore the document of the West, but that of thddvo

3G Alferdsson & A Eide (eds) The Universal Declasatiof Human Rights: A common standard of
achievement, (1999) xxx.
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comprehensive document unlike other human rigletsties* It is also a remarkable feature
of the UDHR that it gives equal status to bothlawid political rights, and economic, social
and cultural right§® Besides together with the other International @eves and the

Optional Protocols, it forms ‘International Bill &ights'*® Therefore, it is usually said that
‘[tihe UDHR sets forth a framework for realizatiari the full scope of human rights and
freedoms?’ However, this should by no means be taken to ntieanthe UDHR is without

any drawbacks particularly with respect to its eont It is incomplete for it does not include
some of the most important rights at issue todikg the right to self determination and

‘certain rights for minorities??

By the same token, the UDHR was aspirational irumgatbecause it was adopted as a
Declaration that calls countries to aspire to emalté full enjoyment of those rightlt is an
instrument that shows the intention of the cousttigat adopted it, i.e. to provide for ‘a
common standard of achievement for all peoplesafinuations.*® At this juncture, one may
ask whether the UDHR remained as a mere Declarafibough it, originally, was not
adopted as an instrument with a legal force, ratd®ia Declaration adopted through the
resolution of the General Assembly of the UN, thatus of the document has been
significantly changed' Today, it ‘exerts a moral, political, and legafllirence far beyond the
hopes of many of its drafters By now, its status has changed and the UDHR hasrmmnly
been regarded as an instrument with not only legal political force but also with moral

influence, at least partR/.

4G Alferdsson & A Eide (eds) (n 43 above) xxx.
“5G Alferdsson & A Eide (eds) (n 43 above) xxix.
“6 United Nations Human Rights Office of the High Quissioner for Human Rights (OHCHR), ‘2007 Report

on Activities and Results,” available at http://wvelvrchr.org/Documents/Press/OHCHR_Report 07 Full, pdf
accessed on August 26, 2008, p.15.

47 ... ‘Does the 50-year old UDHR adequately addressrent human rights dilemmas?’ available

athttp://www.udhr.org/history/question.htm# Toc39@937 accessed on August 19, 2008.

8 ___ ‘Does the 50-year old UDHR adequately addoessent human rights dilemmas?’ (n 47 above).

9 Declaration is a document with no direct or piwsitegal obligations on states.
*UDHR, Preamble, para8.
°IT Buergenthal & et'al (n 3 above) 39.

°2H Hannum (n 31 above) 289.

% See 1.3.1.4.
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F. The UDHR: open-ended and forward-looking design
By design, the UDHR is ‘an open-ended and forwaaking document* It is far sighted. It

is designed in such a way that it can provide taia from human rights violation based on
any unforeseen ground. For example, Article twovjghes for protection from discrimination
in the enjoyment of the fundamental rights and daees contained under the Declaration
based on various factors including ‘other stat#s/’ adding the phrase ‘other status’, the
framers of the UDHR ‘recognized that with time atlkénds of discrimination might attract
public attention’ and they worked to anticipate th@me’® This makes it a far sighted
document. It can, therefore, conveniently address rdevelopments with respect to
discrimination in a desired manrérin addition, it put first and second generatiaghts on
equal footings showing that human rights need wresbsed as indivisible, interrelated and
interdependent notions, which the world has redlipaly recently and yet failed to act
accordingly. Furthermore, it has envisioned thedneeadopt comprehensive enforcement

mechanisms in order to realize human rights pro&;ﬁ?se

[I. Significance and relevance of the UDHR

It is indisputable that the UDHR is a significanéd@aration. It has brought many noticeable
changes in the world since its adopti8hhus, it is a document of innumerable significance.
Similarly, the significance and relevance of the H®D may be entertained from different

perspectives. However, here | will deal with itlevance from the perspectives of its nature

or significance and the reality on the ground, eesipely.

A. Relevance of the UDHR: from its significance (nare)

| believe that the UDHR is significant and releveoday for the following reasons.

¥ .. ‘Does the 50-year old UDHR adequately addmssent human rights dilemmas?’ (n 47 above).

%5 .. ‘Does the 50-year old UDHR adequately addmssent human rights dilemmas?’ (n 47 above).

%6 See, for instance, D Catania ‘The Universal Dedian of Human Rights and sodomy laws: A Federal
Common law right to privacy for homosexuals basedcostomary international law’ (Winter 1994) 31
American Criminal Law Review 289.

" UDHR, Preamble & Arts 28-30.

%8 G Alferdsson & A Eide (eds) (n 43 above) xxuvii.
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1. The UDHR: the first international recognition of human rights for all and a guide for

their realization

The UDHR ‘was the first international recognitidmatall human beinghave fundamental
rights and freedoms? This shows that human beings should be entitledettain basic
rights regardless of where they are, their race, seother statu®’ This makes the UDHR
relevant even today as people in some parts oimtréd are suffering from gross human
rights violations>* The rights proclaimed to be entitlements for aifrfan beings alike under
the UDHR have different reality in different paits the world today. The pledge to
“promote ‘universal respect for, and observancehafman rights and fundamental freedoms
for all without distinction as to race, sex, langeaor religion™ will be difficult to realize
without the UDHR®? Hence, like it was in 1948, we need the UDHR a®ittains principles

that can be used as guide for the protection ofdmurights in all corners of the world today.

2. The UDHR: its relevance to the UN Charter

The UDHR is relevant today as it is an instrumemtsisting of norms and principles against
which the ‘human rights provisions of the UnitedtiNas Charter’ are interpreted and
enforced® It is true that the UN Charter (the Charter) corgaeveral provisions related to
human right$* But it does not contain the list of these righitst only makes a general
reference to human rights without the mention ekthrights. The reference was necessitated
by the fact that human rights were the major cameextt the time the Charter was adopted

and the need to recognize these rights as enfdecaater international law was pressffig.

59 OHCHR, ‘Universal Declaration of Human Rights,’ ailable at
http://www.ohchr.org:80/EN/UDHR/Pages/60UDHRIntratan.aspxaccessed on August 19, 2008. Emphasis
mine.

%9 UDHR, Preamble, & arts 2 & 7.
®1 OHCHR, ‘Universal Declaration of Human Rights,’§8 above).
®2E Re (n 8 above) 142.

83 G Alferdsson & A Eide (eds) (n 43 above) 41. Fame cases and resolutions of the UN Security Ctuses

E Schwelb ‘An Instance of enforcing the Universaclaration of Human Rights: Action by the Security
Council’ (Jan., 1973) 22 (1) The International &wmparative Law Quarterly 161-163; M Sepulveda &ilst
(n 2 above) 5.

®4 See UN Charter, Arts1, 13, 55, 62, 68 & 76; E(R8 above) 141.

% E Re (n 8 above) 141.

8 E Re (n 8 above) 141.
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The task of elaborating and coming up with the b6$trights that are deemed to be
fundamental human rights, ‘International Bill oigRts’, was entrusted to the UN Economic
and Social Council (UNESCY. The UNESC established a Human Rights Commission
(HRC) in 1946 that was mandated to carryout thi& 1 The HRC decided that the Bill of
Rights would be presented in two parthe first being a declaration to be approved byeSta
at the UN General Assembly meeting and having aritlporal force.”® Though it has a mere
moral force, such declaration is to be proclaimeth \& view to convey a message to the
people and states of the world that ‘this is what wope human rights may mean to all
peoples in the years to confé.The second part of the Bill of Rights would becaenant in
the form of treaty? Accordingly, the HRC had come up with the UDHRtlas document
that serves as the first means of presenting e#ibar of the fundamental human rights
articulated under the Charter and the Bill of Reght 1948. Therefore, the UDHR is ‘an
authoritative interpretation of the Charter of tighest order [or the UN Charteff’

This truth was further buttressed by the obsermatib the International Law Association
(ILA) made in 1994. ILA noted that the UDHR ‘is wersally regarded as an authoritative
elaboration of the human rights provisions’ of tBkarter’* The UDHR has also been
considered as a Declaration imposing obligatiors #é§manate from the concept of human
f°

dignity as recognized by the Charter and the Datitar itself.> Therefore, it consists in the

rights the world community has pledged to respeden the Chartef® From these facts, it is

®”E Re (n 8 above) 141.

8 M Sepulveda & et als (n 2 above) 5; E Re (n 8 apdvi1.

9 E Re (n 8 above) 141.

°E Re (n 5 above) 141.

" The Struggle for Human Rights: Address by Mrs.nklia D. Roosevelt, U.S. Representative to the
Commission on Human Rights, Sept. 28, 1948, DapB@&l., Oct. 10, 1948, at 457 quoted in E Re @b®ve)
141.

2E Re (n 8 above) 141.

3 H Hannum (n 31 above) 323.

" H Hannum (n 31 above) 323. H Hannum ‘The statushef Universal Declaration of Human Rights in
national and international law’ (1998/9) 12 (1) IRRIGHTS Bulletin 3-8.

S H Hannum (n 31 above) 323.

8 H Hannum (n 31 above) 319.
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apparent that the UDHR has been significantly fiamsed from aspiration to fundamental
obligations that constitute part and parcel ofestabbligations under the Charter.

As part of the Charter, the UDHR is a documentvah today in the maintenance of
international peace, and universal respect for mungdts and fundamental freedoms. To say
that the UDHR is outdated is to make the humarnsighovisions and concept of the Charter
outdated. It is relevant today and representsiteedoncrete step to fulfilling the pledge to
promote ‘universal respect for, and observancénoifan rights and fundamental freedoms
for all’ under the Chartef. Therefore, principles of UDHR are what states haleelged to
protect to people in their territory under the GaarAccordingly, UN Member States must
implement the rights under the UDHR in order tocHearge their obligations under the
Charter. Consequently, whether states are livingougmeir obligations under the Charter or

not is evaluated based on the progress and achentemlight of the UDHR.

3. The UDHR: on UN human rights conventions

With respect to the UN human rights conventions Q4R the significance and relevance of
the UDHR should be seen from two dimensions: foraeS parties to such conventions
(MSC) and from states that are not parties to stventions (NMSC). To begin with the
first dimension, the UDHR is significant and relav#o specific HRCs and to MSC as it is a
document that establishasminimum standard of right®r all human beings in all parts of
the world at all time&® It provides for the minimum standards of humaitsgas contained
under those specific UN HRCs and ratified by MSG.i#¥provides for a standard which is a
minimal requirement for peaceful and dignified éxse of human beings, the rights under
the specific UN HRCs and the obligations of MSC trebe interpreted in line with the
contents of the UDHR The minimum standards of protection under UN HR@&s set out
under the UDHR and MSC are required to give higthegree of protection or at least
maintain the level of protection under the UDHRt tan by no means go below the standard
UDHR sets out.

"E Re (n 8 above) 142.

8 F de Varennes (n 11 above) 71; See also M MuBiantlard Setting in Human Rights: Critique and

Prognosis’ (2007) 29 Human Rights Quarterly 547-630

9 For national cases citing the UDHR, see H Hannliatibnal Cases Citing the Universal Declaration of
Human Rights’ (1998/9) 12 (1) INTERIGHTS Bulleti7-49. In the State versus H. Williams and otheseca
the Constitutional Court of South Africa has tendeday that the UDHR is the minimum standard whiwdh
bill of rights under the constitution provides fQ/ASE NO: CCT/20/94.
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However, though the rights enshrined under the UDidRresent minimum standards of
human rights, the implementation of these righteai@s to be nothing but a promise on
paper®® Looking in to the records of human rights violascand the awareness of the people
all around the world about human rights, UDHR is ffam realization of the protection it
promised to offer to the people of the wdtldThe reality on the ground shows that the
contents of the UDHR are nothing but ‘a luxury owish-list.®> Therefore, it is not a
document out of date, rather is a document thaishdeae attention even sixty years after its
adoption if human beings are to live with dignityternational peace and order is to prevail,
and friendly relationship among nations should ti@eved. In the words of Menchu R., ‘the
Universal Declaration of Human Rights is a goalsla goal that has still not been achieved
and one that we must work towafd. Therefore, it is a document of contemporary
importance as it is a goal that we need to achievenake the world a place where ‘the
greatest fulfilment of human potentidfa promise which is at the heart of the UDHR, is a

reality.

Concomitant to this, with respect to MSC, the UDIKdRelevant and significant as it thereby
serves as a parameter of measurement for it prddeinimum standard of human rights
and basis of interpretation for the same. It seaga parameter to measure the ‘performance
of governments’ in relation to the protection ofntan rights and discharge of their
obligations under specific UN HRCs by relevant lesdincluding the UN® Whether a
government upholds human rights or not is adjudggeskd on the scores it gets in relation

with the standards UDHR sets. Hence, whether M®Qdiang up to their obligations under

8  Amnesty International, ‘Amnesty International Repo2008 Foreword,’ p.4, available at

http://thereport.amnesty.org/document/4tcessed on August 23, 2008.

81 G Alferdsson & A Eide (eds) (n 43 above) xxv.

8 ... ‘The Universal Declaration of Human Rights: 4892008, available at
http://www.un.org/events/humanrights/200d¢cessed on August 29, 2008.

8 ___ ‘Human rights at fifty,” available at_httpaivw.commongroundradio.org/shows/98/9849.htadcessed
on August 20, 2008.

8 L Arbour ‘Statement by High Commissioner Louisebsur on the Occasion of Human Rights Day, 10
December 2007, available at

http://nepal.ohchr.org/en/resources/Documents/Ehfgtatements/HC/Year2007/2007_12_10 HRDAY_E,pdf
accessed on August 21, 2008.

8 G Alferdsson & A Eide (eds) (n 43 above) xxv.
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the various UN HRCs or not is evaluated based erptbgress and achievement in light of
the UDHR.

Coming to the second perspective, the UDHR sengesa gparameter to measure the
‘performance of governments’ of NMSC by the UN asttler relevant bodies in the same
fashion as MSE® Similarly, the evaluation as to whether governraeint NMSC uphold
human rights or not is made on the basis of thadstals set out under the UDHR and
resolutions on same are entered based on the theyreet in relation with those standards.
Like MSC, the principles under the UDHR are what 8iMhave pledged to protect to the
people in their territory under the Charter. Henatether NMSC are living up to their
obligations under the Charter or not is evaluateskd on the progress and achievement made
in light of the contents of the UDHR.

Therefore, the UDHR provides a minimum standartiwhan rights for all states (MSC and
NMSC) though the sources of the human rights otibga may differ. The sources of human
rights obligations for MSC are the Charter, the UDHnd the various HRCs; whereas, the
sources of the human rights obligations for NMSE€ anly the Charter and the UDHR.
Regardless of this, the UDHR provides for the mumimstandard of protection of human

rights in all UN Member States.

Finally, the UDHR serves some other purposes wagpect to both NMSC and MSC. In
particular, it serves as an instrument to evaltlagelegitimacy of a governmefit.This is
because there is an obvious correlation betwedtinkegy and human rights protection. In
most cases, the higher a government scores inviilaagion for respect of human rights, the
more legitimate it is. A government can not claiegitimacy where it commits gross
violation of human right&® Therefore, the UDHR is still a relevant instrumestit serves the
purpose of measuring governments’ performance enfigld of human rights and degree of

legitimacy.

8 G Alferdsson & A Eide (eds) (n 43 above) xxv.
87G Alferdsson & A Eide (eds) (n 43 above) xxv.

8 G Alferdsson & A Eide (eds) (n 43 above) xxv.
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4.The UDHR: aide to interpretation of domestic legilation

With respect to domestic legislation, the UDHR pdeg an aid to a constitutional or
statutory interpretatioff. As some of its principles form part of rules orms of customary
international law, it is relevant in interpretingrdestic legislation and constitutioffdt most
often provides an aid to interpretation of provisioof domestic legislation in particular
affecting human right®'For instance, in various African states, the UDHR been used as
an aide to interpret the contents of the rightshened in the bill of rights under domestic
constitutions’? In addition, the UDHR has been referred in sevesaks in African statés.
Moreover, the constitutions of some countries Ethiopia provide that any human rights
and fundamental freedoms provisions therein shallirterpreted in light of the UDHR
among other instrument$.Therefore, as an instrument that gives aid to titotisnal and
statutory interpretation, the UDHR remains relevtadfy.

5.The UDHR: legislative, administrative and judicid acts, and democratic reforms

To begin with, the influence of the UDHR on legigla, administrative and judicial acts
makes it significant and relevant today. Legisktacts in different parts of the world and
national constitutions have been greatly influenbgdthe principles of the UDHE. The

influence varies from direct reproduction of thghts it contains into domestic constitutions

to getting inspiration to formulate and guaranights enshrined under the constitutidhs.

8 Read Y Shany ‘How supreme is the supreme law eflamd? Comparative analysis of the influence of
international human rights treaties upon the imegggion of constitutional texts by domestic ceuf2006) 31
(2) Brook Journal of International Law 341-404.

% E Re (n 8 above) 154.
1 H Hannum (n 31 above) 303; CASE NO: CCT/20/94.

%2 For instance, the case of THE STATE versus HENRN.IWAMS and others, the Constitutional Court of
South Africa, the Constitutional Court has usedWHR in order to interpret the contents of thentggunder
the bill of rights of the constitution. CASE NO: TR0/94. In the Attorney General v. Unity Dow cdse
Botswana, the Supreme Court noted that ‘[t}he Uisi@eDeclaration must have formed part of the bemxaf
aspirations and desires against which the framfetiseoConstitution of Botswana formulated its psions.” H
Hannum (n 31 above) 303-304.

% For national cases citing the UDHR, see H Hannui9(above) 47-49.

% FDREC (n 31 above), Art13 (2).

% H Hannum (n 31 above) 313-315.
% H Hannum (n 31 above) 313-315.
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Second, it is possible to see that in some Afristates like Ethiopia, Botswana, Mauritius
and South Africa, the UDHR, together with other IHRfluence the acts of the judiciary as
courts have been resorting to the UDHR to get @swie in the interpretation of provisions of

the Bill of Rights under their respective constins?’

Third, the UDHR is significant and relevant today i influences administrative acts.
Particularly, it serves as a basis for formula@éma enforcement of policies by the executive
organs of governments. It has been submitted thwh @mdministrative policies and
enforcement of domestic laws may either advanaendermine the norms of human rigfits.
Therefore, states need to have regard to theses iigthe formulation and implementation of
policies and laws. The norms and principles underWDHR are significant in this regard
because policies are directions to achievementribad to be geared in line with internal
interests and international obligations and the BDprovides such obligations broadly.
Accordingly, the principles adopted in the UDHR greogressively more utilized by
governments of different states in formulating fgnepolicies and in deciding on matters of

development assistance.

Therefore, the impact of the UDHR on the acts efttiree classic organs of a government,
which we should not underestimate, ascribes coreany relevance and significance to the

instrument.

Finally, the UDHR is relevant and significant todag it offers guidance to democratic
reform. It is relevant on the point of democragtorms. As different countries particularly in
Africa are struggling to bring about democracy ttegir people, it helps these countries as it
provides ‘a fundamental statement of rights, eithieding on a state as customary law or
serving as an inspiration for interpreting domelstig,” which are significant in consolidating
democracy in Africd®n addition, the UDHR provides that the protectimfrhuman rights
through the principle of the rule of law, which ase of the principles of democracy, is

necessary, and if this is not entrenched in a cputhe people may resort to a rebellion

% See n 91, n 92 & n 93 above.
% H Hannum (n 31 above) 316.

% H Hannum (n 31 above) 316.

1% H Hannum (n 31 above) 313-315.
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against tyranny and oppression to ensut&The UDHR has, therefore, significant influence
in the formulation of human rights standards anthaleracy at the national level in such

countries.

6. The UDHR: part of customary international law

The UDHR is part of customary international law,iethis a source of public international
law.*°? The repeated and consistent reliance on, andtrestie UDHR by the UN, inter-
governmental organizations, and governments ‘léadte conclusion that the Declaration
or, at the very least, some of its provisions, hdecome principles of customary
international law*®® This makes, at least, some rights under the UDHd#nfrules of
customary international la¥{? i.e., erga omnesduties (duties that exist with respect to
matters that concern all states) of stat@doreover, these rights have acquired the status of
duties that represent ‘a well-recognized peremptaym under the doctrine ¢fis cogens
which binds all nations under international lawgidawhich are non—derogabll%ﬁ. Several
international law jurists have come to such conolusind so does the ILA. The ILA has
concluded that ‘many if not all of the rights eladied in the ... Declaration ... are widely
recognized as constituting rules of customary i&gonal law.**” Therefore, the UDHR is
still relevant as it contains a set of principléswstomary international law that applies to all

states today.

C. Some of the realities on the ground that make thUDHR relevant today

Under this section, the relevance of the UDHR wolédappraised based on the second

191 The UDHR, Preamble, para3.

12| Brownlie Principles of Public International La®" ed (1998).

193 T Buergenthal & et'al (n 3 above) 42.

194 The UN Human Rights Committee mentioned some sigist forming part of customary international law.
They can be related to the UDHR provisions: Prdiubiof slavery and torture or cruel, inhuman ogrdeling
treatment or punishment (arts 4&5); arbitrary degibn of life, and arrest and detention (arts 3)&denial of
freedom of thought, conscience and religion (artp8sumption of guilt of a person (art 11(1)); nage (art
16 (1)); and the right to a fair trial (art 10).6S8eneral Comment 24, 1994

195 E Re (n 8 above) 153.

198 E Re (n 8 above) 154.

197 H Hannum (n 31 above) 319.
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perspective: some realities of the world. Thesditiem are important in showing the
relevance of the UDHR today as they prove that garticularly relevant to tackle a number

of issues. | will discuss some of the specific ésaubsequently.

1. The UDHR: the rise of new rights

In recent years, various new rights are emergingesé rights include the right to
development and the right to freedom of religioreré] | will deal with the right to
development as the right to freedom of religf8iis a right that is distinct from the classic

understanding of the notion of human rights anitkahfancy, and needs deeper research.

Coming to the right to development, it is possilllesay that it is one area of modern human
rights concern as with poverty human beings wowdcbmpelled lead degrading I,
Though the issue of the right to development hasgghasis about three decades ago, it is
still not enjoyed by the vast majority of the pagtudn of the world. However, the UDHR has
provided for the right, though indirectly. It comta a number of elements that became central
to the international community’s understanding loé right to development as it attaches
importance, for example, to the promotion of sopiaigress and better standards of life, the

right to participate in public affairs and the righ an adequate standard of liviHg.

The relevance of the UDHR today is not limited mwlifect recognition of the right to
development; rather, extends to the realisatiorthef right as well. Because, though the
‘[rlesponsibility for development must primarily shouldered by the developing nations
themselves,” it needs international cooperation padicipation of all members of the
community'**Thus, the benefit such cooperation and participatitay offer towards the

realization of the right to development should betundermined. The UDHR provides these

198t js a right that says religions should be fremnf critics, disgrace and association with a sjeaifiapproved
act. It emerged due to the common trend of assogiaertain religion with an act of terrorism aftée 9/11
terrorist attack. See a statement made by H.E. Mr.Reza Moaiyeri Ambassador and Permanent
Representative of the Islamic Republic of Iran Befthe Sixth Resumed Session of Human Rights Cbanci
the Occasion of 60th Anniversary of Universal Deafimn of Human Rights, Geneva — 10 December 2007

99| Hadiprayinto ‘Poverty the right to developmenidainternational human rights law’ p.1, available a
http://www.civitatis.org/pdf/povertyhr.pdfaccessed on August 13, 2008.

10| Hadiprayinto (n 108 above) 10; D Tirk ‘The rightdevelopment’ (1998/9) 12 (1) INTERIGHTS Bulteti
42-43.

11135 Chowdhury & et al (eds) The Right to developnieniternational law, (1992) 154.
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methods as means of realization, among otHéGategorically, it provides that the right to
development would be realized through cooperatith the UN, all peoples and all nations,
every individual and every organ of society, and peoples of Member States themselves
and among the peoples of territories under thesdioiion of Member States, among other
means-"*This shows that the UDHR is far sighted. It alsove that it is not only a response
by the world to the realities immediate to WWII lalso it is a response relevant to today’s

challenge of many countries, particularly of Afri¢esia, Eastern Europe and Latin America.

At this juncture, it is important to mention thaetrelevance and significance of the UDHR
with respect to the right to development is astunigly glaring as it is an instrument
possessing a special place in the internationatrond is a Declaration that significantly
differs from the UN Declaration on the Right to B&pment, 1986 (DRD). The UDHR is
often regarded as an instrument of strong moragallend political force and also its
provisions, at least some, form part of internatlaustomary law unlike the DRD. The DRD
is a mere declaration with no such degree of mteghl and political force. This also makes
the UDHR acquire considerable importance with respe the right to development and

relevant today.

2. The UDHR: relevance to globalization

Unlike the time when the UDHR was adopted, the ev@lin the era of globalization today.
Globalization opens a door for more regular intBomc of people ‘across national and
cultural borders®* This has made the interaction among people ardsstomplex. For
instance, cultural identity is put at risk due toltaral domination of one group (of the
western world) over the culture of the other paftshe world. Furthermore, technological
transfer has caused issues relating to intellecfualperty interests. Cross-boundary
movement of human beings has also dramaticallyeas®d thereby causing issues related to

the relationship between such people and the haigt, @and drawing attention on the manner

12 UDHR, Preamble, para6.
13 UDHR, Preamble, paras 6 &8.

114N Englehart & et al ‘Observing human rights inage of globalization,” in Constructing Human Righrs
the Age of Globalisation, M Monshipouri & et ab& (2004) x.
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of regulation of such relationship> Similarly, the numbers of non-state actors like
Multilateral Corporations and human rights abuses thhem have steadily increased.
Consequently, issues relating to the relationsbfpsctims of such abuses and the non-state

actor have ariseft®

These and other similar complex relationships betwand among states, non-state actors
and people need rules that govern them. It godsowitsaying that such rules have various
aspects. The human rights standards and norms eethedder the UDHR that ‘have gained
prominence as a universally recognized set of noamd standards’ may help us in
formulating the rules that should be adopted toegowelationships that would arise as a
result of globalization as they increasingly infoath aspects of our relations as individuals
and as collective members of groups, within commiesiand among nation$” Moreover,

the UDHR seems to impose the duty to respect humgais not only on states but also on
non-state actors and individudf§. This makes the UDHR a document that can guide our
relationships even at the era of globalizatioreragixty years of its adoption. At this era of
globalization, it is more important to respect Wadues and cultures of others, respect human
dignity, provide justice and live with sense of twrhood among mankind. Multilateral
Corporations and developed states, in particulaistroonsider this fact in their relationship
with other states. This is a spirit clearly enuteriaunder the UDHR and makes it relevant

today.

3. The UDHR: on new scientific fields

Today, the world is witnessing scientific advancateein various fields. Various entities
including states and intergovernmental organizatidrave either established research

institutes, financially helped them, or bdfi. Some of the results of such scientific researches

115 Human Rights Today: Introduction, available_atpiitwww.un.org/rights/HRToday/

118 Technically, non-state actors are called humatsitabusers’ when they contravene human rightssrul

17 .. United Nations, ‘Human Rights Today: A UnitedNations Priority, available at

http://www.un.org/rights/HRTodaydccessed on August 20, 2008.

18 UDHR, preamble & arts 29-31.

119 See N Lenoir ‘Universal Declaration on the humamame and human rights: The first legal and ethical
framework at the global level’ (Summer, 1999) 30ubtbia Human Rights Law Review 537.
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are capable of direct application to hum&isBut, the manner of applying such research
outputs and using human beings in researches megdition as it has to do with human
dignity.***Therefore, a guide on how to apply to human begigsomedicine, biotechnology
and others for therapeutic, and diagnostic andhsfiepurposes is necessary.The UDHR

is relevant to guide this need as it provides ahaeism by which the technological
advancement should be directed: advancement invitre ‘human worth and dignity"*3
Human beings should not be lowered to the levehioigs while invention, experimentation
and application of these technologies as that uifitg them>* Human value and dignity
should be at the centre of any invention, applicatind demonstration. This is what we read

from the UDHR and makes it relevant today.

4. The UDHR: SEC Rights

The majority of the population of the world in gemleand Africa in particular lives in
poverty. In sub-Saharan Africa, there is extremeepy due to reasons like rapid population
growth and limited job creatiof® This reality has impacted on the realization @f phomise
UDHR has made to these peofi@The UDHR promises that people shall be in a pursitd

at least afford their daily subsisterfédt further puts that such entitlement is not subjec
the defence of the economic standard of the sthstisct from the case of civil and political
rights, but to be realized in the same way andekegp these right€®Because it puts socio

economic rights on equal footings with civil andifical rights, and adopts the same means

120N Lenoir (n 118 above) 537.

121 UDHR, Preamble, paras 1 & 5, & arts1-7.

122K Mahoney & P Mahoney (eds) Human rights in therity-first century: A global challenge, (1993) 854.
12 UDHR, Preamble, paras 1& 5, & art 1.

124K Mahoney & P Mahoney (n 122 above) 854-856.

125 Economic and Social Council ‘Report of the Sease@eneral: Strengthening efforts at all levelptomote
pro-poor sustained economic growth, including tigfoequitable macro-economic policies,” p.5, avadadit
http://www.un.org/Docs/ecosoc/meetings/2007/do@AThematic%20Report. FINAL.Website. pdaccessed
on August 24, 2008.

126 See J Olka-Onyang ‘Economic and social humansijghe Universal Declaration and the new millennium
What prospects for change?’ (1998/9) 12 (1) INTERTS Bulletin 11-12.

127

122 UDHR, Preamble.
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and degree of realization. This position of the UDHas been further endorsed through
interpretation of the ICSECR by the UN Human RigBtsmmissiort?° This makes the
Declaration a document that contains rights that ratevant and that need to be realised
today. In addition, the UDHR is the only instruméimat provides for property right unlike
the ICCPR and ICESCR?

5. The UDHR: to conflict situations

In recent years, there are a number of conflicks tkeprived people from peaceful place of
existence in different parts of the world and martarly in Africa. The people in such areas

are not only deprived of peaceful environment lhsh @xposed to suffer from the companion

‘gross human rights abuses’ such as rape, torameflict-related deaths from hunger and

disease, and forced displacemEfithe UDHR provides that recognition of the inherent
dignity and of the equal and inalienable rightgraf persons in these conflict ridden areas is
the only way to peacE? It also implies that conflict situations may be@led only through

the respect and protection of human rights.

It is also important to note that sufferings fromgs violation of human rights are not limited
to the places where conflicts are alive. They exisplaces where conflicts have been
resolved too as in such places (Liberia, Sierranlamad Angola) human rights consequences
of conflicts endure affecting economic and socievelopment, and the political fiefd®
Therefore, the UDHR is still relevant to these plaas it provides the means to sustainable

peace: human rights that are ‘the foundation gieace***

129 5ee the General Comment here.

BOYDHR, art17.

131 Amnesty International ‘The state of the world’s nfan rights, pp.4-5, available at

http://thereport.amnesty.org/document/18dcessed on August 19, 2008.

132 See UDHR, Preamble, para 1.
133 Amnesty International (n 131 above) 3.

134 UDHR, Preamble, para 1.
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6. The UDHR: new conventions

The UDHR is an instrument that has inspired mangciic binding human rights
conventions. It is also believed that it continteslo so. Because it is framed broadly and
comprehensively. For instance, it recognizes thetrof freedom from fear and want, which
is neither precise nor well elaborated in the @gsfurisprudencé® This notion may be
taken as a basis to proclaim specific conventibats dtate the matters and circumstances that
enable human beings enjoy the freedom from fearvearit. For example, the UDHR could
be taken as instrument that requires industrialzaehtries endangering the environment to
reconsider their actions as they are putting hub&ings in fear of climate change and the
resulting challenges to their lives such as Tsunamd hurricanes. Consequently, a
convention that obliges states to enable humargbeinjoy the freedom from fear and want
may be proclaimed on such matters. It will continoenspire other rights like the right to

peace based on Article 2¥.

7. The UDHR: on human rights ‘abusers’

Non-state actors are not signatories of any hungdmsrinstrument. However, they are often
involved in acts that infringe human rights. Fostance, Multi-National Corporations may
emit wastes that may pollute the environment andedr opposition groups may recruit
children into their armies. Are such non-state @ctesponsible for their acts? This issue is
not well settled today. Many international lawyengue that non-state actors are not the
subjects of international law, as a result, camabty human rights treaties and therefore, are
not directly responsible for any human rights abidseHowever, they are indirectly
responsible through the state. The state assureedutty to protect human rights not only
from violation by the government and its organs bl#o by others, including non-state
actors™® Thus, the state is required to ensure that nde-saators in their territorial

jurisdiction would not abuse human rights. This hasn the prevalent view in international

135 UDHR, Preamble, para2.

3% F Schuurman (ed.) Globalization and developmenmtissu Challenges for the 21st Century, (2001) 91-92

137 See, A Clapham, Human rights obligations of natesactors (2006).

138 |bid.
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law writings in general and international humartiglaw framework in particuldr*Despite

few but remarkable incidents moving to introducargdes, this view still persists.

However, this understanding has no any supportruhéeUDHR. The UDHR provides that
every individual and every organ of society shailve to promote respect for human rights
and fundamental freedoms by teaching and educafighese rights and freedoms, and to
secure the universal and effective recognition abservance of the same by progressive
international and national measures both amongéeoples of the Member States themselves
and among the peoples of territories under theisdiction*° This suggests that states, non-
state actors and even individuals are required e@spect human rights and assume
responsibility in case of their violation. ThusetlUDHR is relevant today as it can be
employed in overcoming the challenges on the mowartds imposing direct responsibility

on non-actors for human rights abuses they mayecaus

8. The UDHR: comprehensive enforcement mechanism

The UDHR provides the manners of enforcement ofdunights in general. It says that the
enforcement of human rights needs the entrenchnoéntthe rule of law in all
states:*)promotion of social progress and better standafdiéecin larger freedom, and the
determination to promote sarfistates’ effort to promote universal respect for and
observance of human rights and fundamental freedtinsr independently or in cooperation
with the UN2*3 teaching and education to promote respect for hunights and fundamental
freedoms both among the peoples of the MembersStiaéenselves and among the peoples of
territories under their jurisdiction by every indlual and every organ of
society**progressive international and national measurds avitiew to secure the universal
and effective recognition and observance of humgints and fundamental freedoms both
among the peoples of the Member States themsehasamong the peoples of territories

under their jurisdiction by every individual andeey organ of societ}’> Thus, UDHR

139 pid.

140 UDHR, Preamble, para8 & arts 28-30.
141 UDHR, Preamble, para3.

142 UDHR, Preamble, para5.

143 UDHR, Preamble, para6.

144 UDHR, Preamble, paras8.

145 UDHR, Preamble, paras8.
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provides for a comprehensive mechanism that nedsktadopted if the terrible reality of
human rights violations may be changed as it nbt provides a more comprehensive list of
human rights but also envisions a comprehensivens@d realization of human rights:
cooperation, international and national measuned, @articipation of all people, states and

organs of the society/®

9. The UDHR: on human relations

The UDHR is relevant today as it provides a guisleHuman relations. It puts that human
relations should be conducted in a way that reaagnthe inherent dignity and equal and
inalienable rights of all members of the human fai’ It reiterates that respect of human
dignity and worth of the human person, equalityn&h and women, and human rights is the
fundamental that underlies peaceful and just hureltions'*®Human relations should also
be conducted in such a way that promotes developroérfriendly relations among
nations* In addition, it provides that the states, evenjividual, and every organ of the
society are required to not only respect and ptdtaman rights and fundamental freedoms
but also to cooperate in order to ensure the priomaind protection of the same in their
relationships? It also puts that these duties of states, evedivitiual, and every organ of
the society are not limited to territorial relatiprrather, they extend to relations beyond

national boarder$!

11. The UDHR: on human dignity discourse

The UDHR dictates a dignified life for all. Howeyenany people in Africa and in other parts
of the world live without access to the basic regmients of a dignified life due to various
reasons like political instability, conflict, coption and under-investment in basic social

services>?The UDHR is relevant to the people in these arsai mcorporates rights that

146 See A Byrnes ‘The implementation of rights’ (188812 (1) INTERIGHTS Bulletin 9-10.
147 UDHR, Preamble, paral.

148 UDHR, Preamble, paras 1 & 5.

149 UDHR, Preamble, para4.

10 UDHR, Preamble, paras 6 & 8.

51 UDHR, Preamble, paras8.

152 Amnesty International (n 121 above) 4.
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enable them to live in a dignified way.

Be that as it may, today, human dignity argumeffdiwarded with respect to various issues.
For example, it has been argued that death pelna#tyo be abolished for it is against human
dignity and worth. The UDHR is relevant in relatiaa the fairness and ‘respect for

humanity’ argument against death penalyThe UDHR provides that a state ‘must treat its
members with respect for their intrinsic worth asnan beings’ and with fairness even when
it punishes them* This makes it in the forefront of the current humgignity discourse

especially in relation to abolishment of the dgahalty.

Conclusion

Based upon the concrete observations and reasontegmut in the discussion, one can
easily conclude that the UDHR is relevant todagté need to work towards the realization
of the promise under the Declaration and make thddwa place safe for all. Being the
mother instrument that gives fruit through the $iietreaties, it becomes relevant today. To
consider the UDHR as outdated is to consider tmeamurights provisions of the UN Charter
as outdated. It is equally to let the other humghts treaties lose their life as the UDHR is
the root and the trunk while these treaties arg glbranches that need its support and live
for it lives. Furthermore, the UDHR is relevantgoide the various aspects of our life as it
can be used as a guide with respect to globalizatiew rights, scientific researches, human
relations, maintain of peace, resolution of cotdliand the like. Similarly, the UDHR helps
as providing the core minimum of human rights tlaa& dealt with specific binding
conventions and instrument of interpretation of thghts under such conventions. It also
provides the core minimum rights granted to humainds on areas with no binding
conventions and the obligations of all states. Rirly, it is relevant to NMSC on the
protection of rights that have binding conventidms not ratified. In addition, the UDHR is
relevant as a means of measurement of human pgbtsction by governments. Finally, the
UDHR continues to be relevant as an instrumentitisdires new conventions today and in

the future.

1334 Steiner & P Alston International Human rightciontext: Law, politics and moral,©2ed.) (2000) 36-38.

154 H Steiner & P Alston (n 153 above) 36-38.
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