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About the Law School

l. Background

The Law School commenced its academic work on €ieof December
2002 as the Faculty of Law of Jimma University. Boe first year, it
accepted 158 advanced diploma students who gratitiate years later.
Then, the School has been accepting and teachinigrgs in four first
degree programs, namely, in the regular, evenmgnser, and distance
programs. Thus far, it has graduated thousandgudests in the first
three programs while the students in the distamogram are yet to

graduate for the first time.

Moreover, the Law School has commenced an LL.M jauwg in
Commercial and Investment Law in 2012/2013 (2005 E.C.). At the
moment, it has 17 students in the program. ThisdLprogram is a two
years program. Indeed, the School is now condgifeasibility study
to open new postgraduate programs.

In addition to its teaching jobs, the Law Schoos een publishing its
law journal calledJimma University Journal of Law. It is a journal

published at least once in a year. Besides, thereegsearch works that
the academic members of the School conduct alththueyp are usually

not published.

Finally, the Law School is making its presencehia community felt by
rendering legal services to the indigent and thimerable parts of the
society (such as children, women, persons withbdlisas, persons with
HIV/AIDS, and old persons) in Jimma town and Jimdwae through its



Legal Aid Center. Currently, the Center has sixbhes and they are all
doing great jobs to facilitate the enjoyment of tinght of access to
justice for the indigent and the vulnerable groups.course, the other
main aim of the Centre is enabling our studentactquire practical legal

skill before they graduate from the School.
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Author’s Guide
The editors will be pleased to consider contrimgigrovided they are
not published or have not been submitted for pabiba elsewhere. The
following is a brief guide concerning the submissiof contributions
which may help authors:
1. Contributions must be presented in their final farmEnglish.
The editors may consider contributions presented other
languages. They can be submitted to the editohietcat

dejulaw@qgmail.com

2. Special attention should be given to quotationstriotes, and
references which should accurate, complete andcaordance
with the Journal’s style sheet. The style sheet tmayobtained
from the editor-in-chief upon request.

3. The submission of contributions indicates that thethors
consent, in the event of publication, to the autiiengansfer of
his/her copyright to the publisher Jimma Universitgurnal of

Law.
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Behind Closed Doors. The Human Rights Conditions of Personswith
Mental Disabilitiesin Ethiopian Psychiatric Facilities
Aytenew Debebe

Abstract

The Mental Disability Advocacy Center (MDAC) headgiered at Central European
University has been carrying out a series of stwdieEastern and Central European
Countries on the condition of persons with mentsdilities, (hereinafter, PWMDSs), in
psychiatric facilities titled asbehind closed doots So far, neither the Ethiopian
Human Rights Commission nor any other internatidnahan rights organization has
aired any report from Ethiopian psychiatric fa@t This article is an attempt to unveil
the human rights conditions of PWMDs “behind closdabrs” in Ethiopia. As a
signatory to the Convention on the Rights of Pesswfth Disabilities (hereinafter,
CRPD), Ethiopia has undertaken to take all appatdprmeasures for the full inclusion
and participation of persons with disabilities metlife of the mainstream society.
However, the Country has failed to meet its obl@ga. Among other things, the
absence of a special mental health law for theeptwin of the rights of PWMDs, nor a
body that safeguards their condition in psychiataicilities, the irregularities with the
implementation of existing schemes and lack of dmation among responsible
government bodies leave many PWMDs without mucldedesupport. These people
are suffering from various forms of human rightslaiions behind closed doors in
addition to lack of access to mental health sesvigdis article has thus an objective of
assessing the human rights conditions of PWMDshatpsychiatric settings in two
selected facilities: the Amanuel Hospital and thefeBsa Mental Health Rehabilitation
Center, which are the only major mental health hakpnd a rehabilitation center in the
country, respectively. The author believes that desessment of the two institutions

would represent the countrywide perspective.

1. Introduction
Ethiopia has ratified the CRPD in June 2010, whioposes a host of

obligations on states towards the realization efrights of persons with



disabilities on an equal basis with other pers®&WMDs are under the
category of these vulnerable groups who requirpezial consideration

by states so that they can be included in the gocie

However, like any other low-income country, the naémealth services
of Ethiopia have been proven evidently inadequatthé need.In fact,
the WHO described mental health in Ethiopia as “afiethe most
disadvantaged health programs, both in terms dfitfas and trained
manpower . . . with estimates of the average peexa of mental
disorders in Ethiopia at 15% for adults and 11% dbildren.”? The
government has not met its obligations in ensuartgghest standard of
health for PWMD3 as its access is limited economically, geograplyica

! Atalay Alem., ‘Human Rights and Psychiatric Care Africa in Particular in
Ethiopia’, Acta Psychiatrica, Scandinavid@SN 0902-4441, Munksgaard , (2000), pp
93-96; WHO-AIMS Report on The Mental Health SystefrEthiopia, (2005); (2012);
Welansa Ayele., Interview with Tadias Magazine,gast 20, 2012; Yeshashwork
Kibour, ‘Mind the Gap’, Personal Reflections on thiental Health Infrastructure of
Ethiopia, Psychology International, April 2010

2. WHO, Regional Office for Africa, Ethiopia, Deparent of Mental Health and
Substance  Abuse, available athttp://www.afro.who.int/en/ethiopia/country-
programmes/mental-health-and-substance-abuse.atoéssed on April 12, 2012; See
also in general WHO-AIMS Report on The Mental Healtystem of Ethiopia, 2005,
supra at note 1

3. There is no rigid definition for mental disatidi due to the general evolving nature
of disability as the CRPD has also refrained fragfirdng disability. The CRPD under
Article 1 gives a definition for persons with didéles as ‘persons who have long-term
physical, mental, intellectual or sensory impairtsehat, in the face of various negative
attitudes or physical obstacles, may prevent thmmsons from participating fully in
society.” But for the purpose of this study, thefimidon forwarded by Special
Rapporteur Erica, I. in the ‘Principles, guidelirersd guarantees for the protection of
persons detained on grounds of mental ill healtbudfering from mental disorder’, who
defined a PWMDs as ‘one who in the course of hisligability is unable to care for
his/her own person or affairs, and requires caegtment or control for his/her own
protection or that of others or of the communityillwe availed of. This may include
disabilities arising from major mental illness amubsychiatric disorders, e.g.,
schizophrenia and bipolar disorder; more minwental ill health and disorders, often
called psychosocial problems, e.giJd anxiety disorders; Down's syndrome and other
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and owing to lack of information. While the paradigor the care of
PWMDs has been shifting from institutional carectanmunity one, it is
disheartening in Ethiopia that there are only festitutions to give the
necessary care. Hence, it would be an extravagahtiatimely claim to
advocate deinstitutionalization in the absenceoohmunity settings that

fit for treatment of mental illness at this poirittione.

Be that as it may, having institutions to admit P@%/and giving the

necessary treatment is not a system to be lefbfoggrious scrutiny; there
must be protection, respect and fulfillment of theman rights of the
inmates all the way through admission, treatmemt discharge. The
provision of services in a segregated setting thés people off from

society often for life is one of the concerns thaed scrutiny. The
arbitrary internment of people to institutions vaith due process and
with no guarantees of a legal counsel to represieatn is another
practice that requires looking behind the closedrsloMoreover, the
denial of appropriate rehabilitation services ilygbsatric facilities, the

practice of subjecting to unjustified medicationghaut consent and
adequate standards and the lack of human rightrsight and

enforcement mechanisms to protect them againstbtbed range of

abuses in institutions are all concerns that patright of PWMDs at

stake in psychiatric facilities. This has beenaating the conscious of a
number of human rights bodies and advocacy growgpsha clamor

behind closed doors is increasihg.

chromosomal abnormalitiebrain damage before, during or after birth and nnaiion

during earlychildhood.

*. Open Society Institute, Mental Health and Humaghi: A Resource Guide™&d.,
(2009), available atvww.equalpartners.info, accessed on July 1, 2Q1dp 32; Theo
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Though there is no specific undertaking adoptedHerprotection of the
rights of PWMDs in psychiatric facilities, the Peiples for the
Protection of Persons with Mental lliness (herderafMI Principles)
approved by the UN can serve to complement thepre&ation of other
international human rights agreements as they applPWMDs® In
doing so, it is tried to see whether these starsdard being met in the
way these people live in the institutions and tbenan rights conditions

in their admission, treatment and discharge.

Accordingly, the article unveils the human rightsditions of PWMDs
in psychiatric settings, emphasizing the commoii aivd political rights
that are susceptible to violation at psychiatristimtions including the
right to liberty, the right to privacy, freedom frotorture and all forms of
ill treatment, right to legal counsel and the rigbtrehabilitation and
community integration. The choice of these righss not however

arbitrary. The right to liberty is selected becaube nature of the

B., Special Rapporteur of the Commission on HumaghtR on the question of torture
and other cruel, inhuman or degrading treatmemuoishment, 3 July 2003, pp 12-16;
Tina, M., The CRPD and the right to be free fromnoonsensual psychiatric
interventions’, Syracuse Journal of Internatiorel,| Vol. 34, pp 405-428; Mental
Disability Advocacy Center (MDAC), ‘Human rights psychiatric hospitals and social
care institutions in Croatia’, October 2011

® The MI Principles have been availed by human sighonitoring bodies. In the case of
Victor Rosario Congo, for example, the Inter-AmaricCommission on Human Rights
made this finding: "The MI Principles are regardedthe most complete standards for
protection of the rights of persons with mentabditity at the international level. These
principles serve as a guide to states in the desigfor reform of mental health systems
and are of utmost utility in evaluating the pragsicof existing systems”; In the case
betweenMoore and Purohit Vs The Gambiao, the African Commission in coming to
its conclusion, it draws inspiration from Principlg2) of the MI Principles. It
specifically submitted that Principle 1(2) requiteat 'All persons with mental illness,
or who are being treated as such persons, shaleaged with humanity and respect for
the inherent dignity of the human person'.
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admission and treatment in psychiatric facilitieusually assimilated to
de factodetention, in limiting the right to liberThis has made the right
to liberty at the forefront in the study of the hamrights of PWMDs in

psychiatric facilities. Moreover, the rights toyacy and freedom from
torture and all forms of inhumane treatment ardimely violated as their
life behind closed doors and their health condgioeadily lends them.
The rights to legal counsel, rehabilitation and ommity integration

have also a special importance for PWMDs for tlspeet and protection
of all other rights. The cases presented are neteter intended to be
exhaustive; they are used as illustrative exampfethe most common

practices in the facilities.

The virtual absence of a special mental healttslatjon as a standard on
admission of PWMDs and treatment benchmark hasoobkly made this
study difficult. Therefore, the study is conductédsed on semi-
structured interviews with several stakeholderduiag the directors
and psychiatrists at the respective institutiorstjemts and their care
givers coupled with first-hand accounts by the autind secondary data
based on the lens of international and national drumght standards.
The study has intentionally refrained from highlglying on the
information obtained from the patients as it hageaped difficult to get
the most reliable information from persons who dbnecover from their

severe mental illness.

® Lance, Get al, ‘Mental health and due process in the Americasteeting the human
rights of persons involuntarily admitted to and alleéd in psychiatric institutions’.
Wayne State University Law School Legal StudieseResh Paper Series No. 08-
302005, available alittp://ssrn.com/ 124706%ccessed on July 12, 2012; See also
Héyer, G. ‘On the Justification for Civil Commitmt&nActa Psychiatr Scand2000),
Vol., 101, pp 65-71




2. TheRight to Liberty

The right to liberty is recognized under numeroogernational and
regional human rights instruments as well as inQoastitution of the
Federal Democratic Republic of Ethiopia (hereimafeDRE)! Such
incorporation is a guarantee that no one shall dr@ed of his liberty
without due process. All restrictions on the ligeof a person shall be
justified and based on fair hearing of the detainge psychiatric
facilities, the liberty of a patient may be infredyin two cases: through
involuntary admission and measures of seclusion @straint. The
history that the disability discourse came fromadle evidence that
mental disability was a legitimate ground to deerilae liberty of those
persong. In reaction to this legacy, the CRPD emerged liotjainst the
deprivation of liberty based on disability and, atigity and legal
capacity are totally de-linketlEven though involuntary admissions and
measures of restraint and seclusion are not sugptsebe wholly
excluded, they should be carefully monitored takintg account the due

” Article 9(1) of the ICCPR and Article 14(1) of CRmave similar undertakings on the
right of persons to liberty and security the lattpecifically on persons with disabilities.
Article 6 of the ACHPR further states that no onaynbe arbitrarily arrested or
detained. Prohibition against arbitrariness reguamong other things that deprivation
of liberty shall be under the authority and supgion of persons procedurally and
substantively competent to certify it. This is dalnsiated by the decision of the African
Commission in the cas®loore and purhoit Vs the Gambiavhen it decides, “Every
individual shall have the right to liberty and teetsecurity of his person. No one may be
deprived of his freedom except for reasons anditond previously laid down by law.
In particular, no one may be arbitrarily arresteddetained”. The FDRE Constitution
also guarantees the right to liberty and secufityessons under article 17 which is the
direct replica of the guarantees of the ICCPR abdHRB.

8 Eric, R. & Clarence ) Human Rights in National Mental Health Legislation,
Department of Mental Health and Substance Deperdahé&lO, (2004); Lawrence O.,
‘International human rights law and mental disapili March-April 2004, Hastings
Center Report.

°® CRPD, United Nations Convention on the Rights efsens with Disabilities(CRPD),
adopted by General Assembly resolution 61/106 oD&8ember 20Q6article12; Tina
M. Supra at note 4




process rights of inmates. These circumstanceghaidimplementation
at the selected institutions will be discussedairtorder in the following

sub-sections.

2.1.Involuntary Admission

As pointed out above, admission to a psychiatrodifg is equated with
de factodetention for all practical purposes as it caussgiction on the
liberty of a person. Unless one is released basethe decision of a
psychiatrist, an inmate is not allowed to leavarat time. In this regard,
the Human Rights Committee recalls that the pradecof liberty and
security under Article 9 of the ICCPR is applicatbeall deprivations of
liberty, whether in criminal cases or in other caseich as mental
illness!® This imports an obligation up on States Partiegrisure that
measures depriving an individual of his/her liberbcluding for mental
health reasons, should comply with Article 9 of theCPR. This
engenders another important guarantee, i.e., taegtee of control by a
court of the legality of detention to be applicatbeall persons deprived
of their liberty by arrest or detentidhThe Committee has submitted its
Concluding Observation on the report of Estonithia respect as:

‘the State Party should ensure that measures degram individual of
his or her liberty, including for mental health s, comply with
Article 9 of the Covenant. The Committee recalés abligation of the
State Party to enable a person detained for memealth reasons to
initiate proceedings to review the lawfulness sftner detention™®

9 Human Rights Committee, General Comment No 8,HRig liberty and security of
persons', (article 9), (Y&session), (1982), Para 1

1 |bid. Para 4

2" Human Rights Committee, Concluding Observationshe Report of Estonia on
article 9 of the ICCPR, #7session, (2003), Para. 10
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This is a reminder to make sure that due processnglied with before

a person is committed to a psychiatric facilityatuntarily*®

In the absence of any normative standards on agimiss Ethiopia,

Amanuel Hospital admits patients without any regrdheir consent.
The Gefersa Rehabilitation Center on the other Haasl been serving
simply as a “dumping ground” for long time since istablishment
during the Derg regime for all of persons with 8iities. It is absurd to
see persons with different kinds of disabilitiegrlg together for long
time without any distinction on their treatment amsidence facilities.
Recently, after the “Brother Charities” took ovdretCenter, it has
developed a standard for admission that lists dthvenconditions to be
complied with upon admission complemented with atiat form to be
signed by the patient and his/her respective fammbmber with the
Center'* Despite this, the Center is more concerned ifethigra family

member to consent on behalf of the patient. Whaeadly required in

both facilities is the consent of the family memberany escort coupled

with the severity of the condition. This is trugesially for persons with

3 Due process rights traditionally termed as ‘faialtrights’, are guaranteed under
ICCPR, article 14; The FDRE Constitution undercée8 19-23 has guaranteed these
fair trial rights.

The African Commission in the case betwddnore and Purhoit vs. The Gambia
decided that the State should create an expert tmdgview the cases of all persons
detained under the Lunatics Detention Act(LDA) anchake appropriate
recommendations for their treatment or release.

1 This standard is a recent development after theaBilitation Center is given to a
faith-based organization, ‘Brothers’ Charity’. Bedothat, the Center has been used
simply as a ‘dumping zone’ for persons with disiéibs. It is ironic that persons with
physical and mental disabilities are living togetimethe Center. But, this new standard
is not yet tested in practice as the Center doeadmit new patients.

8



psychosis as most of them come to treatment agaiest will.*®

Families, friends, neighbours, work-mates and tbkce bring persons
with psychosis to the Amanuel HospitilEspecially, the will of this
category of persons is usually not taken into aersition because in

most cases they are not thought to have insigbttirir conditions’

This arbitrary and involuntary admission to a psatic facility involves
a serious deprivation of a person’s liberty and aseptial source of
violation of other human rights, including the righ be free from torture
and other forms of ill treatment and the rightgptvacy, among others.
Indeed, Amanuel Hospital has an in-patient admmsgimcedure based
on objectively accepted psychiatric critenister alia, existence of a
severe mental illness, threat of imminent harm etedoration and
necessity of institutional treatmefitNevertheless, these procedures are
alien to any legal guarantees for involuntary adiis as solely
psychiatric professionals make decisions withoavileg a room for the
patient’s view or his/her right to be representgabegal counsel. There
is no indication in the record of the patients wieetthey are voluntarily
or involuntarily admitted. This creates anothewlz on possible review
by external bodies about the extent to which coerés committed at
admission and in effect the respect of the fundaateight to liberty of
PWMDs is respected.

15 psychotic persons have a disorder such as schimiphor mania that is marked by
distorted perception of reality and paranoia. Ta&ds them to believe people around
them are conspiring to harm them and they perdbieattempt for treatment by a close
person as threat against them.

'8 Interview with Dr Lulu Bekana, Medical DirectorAmanuel Hospital, on July 2,
2012, Addis Ababa , Ethiopia

7 Atalay Alem., Supra at note 1

18 Interview with Dr Lulu Bekana, Supra at note 16

9



The CRPD has altogether rejected coercive menttheare when it
provides that care should be provided to persotis eisabilities on the
basis of free and informed consent, on an equas bath others. It also
requires health professionals to provide care @ shhme quality to
persons with disabilities as to others, includimgtbe basis of free and
informed consent by raising awareness of the hunigints, dignity,
autonomy and needs of persons with disabilitiesutin training and the
promulgation of ethical standards for public anivgte health car&
However, if we have to be realistic, this undemgkmay not take us far
as coercion-free psychiatric care may not be tobist interest of the
patient as the latter may sometimes lack the imsmgtout his/her
conditions and the State may have a duty to take eathem from an
imminent danger to themselves and the communitpefson who has
lost his conscious, or who has a suicidal temptatimless she/he is
watched out seriously, may cause something worsehwhay amount to
violation of right to life for not taking proper &° This gap could be
rather rectified by a system of complaint or revieady on involuntary
admissions so that both interests can be maintaied

The decision as to whether the person should bettedininvoluntarily,

while initially a medical or psychiatric determirmat should ultimately

19 CRPD, Supra at note 9, Article 25

2 The right to life imposes the positive duty praieg individuals beyond respect of the
right on the State. One of this may be to take cdiedividuals from losing their life
out of suicide while it can stop it. The UN Humaiglirs Committee, states in this
respect that “the right to life has been too oftemrowly interpreted. The expression
‘inherent right to life’ cannot properly be undemst in a restrictive manner, and the
protection of this right requires that States adupitive measures.” General Comment
on article 6, Report of the Human Right Commit&2" Session, Para. 93-94

ZL Héyer, G., Supra at note 6, pp 66

10



be subject to judicial review to ensure that thieination is consistent
with legal standard& The Ml principles demand that:

‘PWMDs who are involuntarily admitted to a psych@atiacility must

have the right to a fair and timely review of thdetention by a judicial
or other independent and impartial body establisbgddomestic law
and functioning in accordance with procedures ldmvn by domestic
law."?3

Further, the continuing necessity of a person’srimhent must be
reviewed at periodic intervals by an independeitiutral. The review

body shall,

‘in formulating its decisions, have the assistarafe one or more
gualified and independent mental health practitisnand take their
advice into account and issue a decision on thelumtary commitment
of a person as soon as and shall periodically nevihe cases of
involuntary patients;24

These human rights protections provide a procedah&ck on the

admission process and ensure that no one is fai@eemain in a
psychiatric facility if it no longer meets a healtistification as that
amounts to deprivation of liberty of a person.

In Ethiopia, where there is no any legislative guéee on admission
proceedings, there are no judicial reviews for lamtarily admitted
persons. For what is adding ‘an insult to the iyijuthere is even no
review of the decision of a psychiatrist to invdlny admission by

another psychiatrist or that of a board of psyclstst The decision of a

2 MI Principles, Supra at note 5, Principle 16, Para
2 MI Principles, Principle 17, Para.1

#bid. Under Principle 17, Para 2, Independent nevié psychiatric commitment is
guaranteed by the MI Principles, Principle 16, ander the ICCPR, article 9. The Ml
Principles and international conventions protectrigjtrary detention require that states
make the minimal investments necessary to ensueguade, independent review of
psychiatric commitments.

11



psychiatrist to commit a patient serves as a ‘rulst@mp’ and it is not
reviewable. One may wonder here that while ther ¢&amor about the
lack of in-patient facilities, a psychiatrist woultbt dare to admit a
person involuntarily. In fact, it is not news thhae availability of in-
patient services is seriously inadequate in thettguHowever, this does
not ensure that the human rights of persons totitare not endangered.
For instance, a psychiatrist does not consider lfaamd professional
conflicts with the patient when the latter appeafiobe him involuntarily
escorted by a family member or professional assatid his amounts to
a violation of the due process that in effect isitearily denying one’s

liberty against fundamental guarantees.

2.2. Seclusion and Restraint

After being interned to a psychiatric facility, dher circumstance that
PWMDs would face is solitary confinement and chagnas a form of
control and/or medical treatment. These measueg=kraown as seclusion
and restraint often practiced in psychiatric féiegs based on clinical
assumptions. Seclusion and restraint may takerdiffeforms including
environmental restraints by imposing barriers gefpersonal movement
that confine patients to specific areas in sectusiooms; physical
restraints using appliances, usually chains arfts ¢hat inhibit free
physical movement and cannot be removed by theopdmswhom they
are applied, such as hand restraints and cagearetiéinally chemical

restraints by pharmaceuticals that are prescribedhe main purpose of

% Interview with Dr Lulu Bekana, Supra at note 18.
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inhibiting specific behavior, such as aggressfoithese three kinds of
restraints and seclusion may be used either alona a combination
depending on the clinical objectives aimed to bé& tHewever, although
these measures may serve a purpose in the treapmecdss of the
patient and the security of other residents, treyeththe potential to cause
serious violations of the human rights of PWMDs essl they are

effectively regulated.

The Special Rapporteur on Torture noted that seciusnd restraint of
mental health patients is a method that tends tavoéded by modern
psychiatric practice, though this form of restrainstill being used’ The
Rapporteur recalled that the Basic Principles foe fTreatment of
Prisoners adopted and proclaimed by General AsgebmplResolution
45/111, in particular Principle sevéh,shall be applicable to those
confined in psychiatric institutiorfS.While it is clear that the restraint of
violent and agitated patients may be necessaryrreircumstances, the
Rapporteur stressed that this should always beumed in accordance
with accepted guiding principles. Therefore, inigtempts to restrain

agitated or violent patients should, as far as iptessbe non-physical

% Gutheil, T. ‘Observations on the Theoretical Baf®sSeclusion of the Psychiatric

Inpatient’, American Journal of Psychiatiypl. 135, (1978), pp 325-328; Moosa, J.,
‘The Use of Restraints in Psychiatric Patien8guth African Journal of Psychiatry

Vol. 15, No. 3, (2009).

" Report of the Special Rapporteur on the questfaoreure and other cruel, inhuman
or degrading treatment or punishment, in accordavitte Assembly resolution 57/200

of 18 December 2002, Para49

% General Assembly resolution 45/111, 14 Decembed01%®rinciple 7 reads as:

“efforts addressed to the abolition of solitary fie@ment as a punishment, or to the
restriction of its use, should be undertaken armberaged”

% Report of the Special Rapporteur on the questfdoreure and other cruel, inhuman
or degrading treatment or punishment, in accordavitte Assembly resolution 57/200

of 18 December 2002, Para 50
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through verbal instruction and that where physieatraint is necessary,

it should in principle be limited to manual conttdf The MI Principles

also corroborates this position when it states that
“physical restraint or involuntary seclusion of atipat shall not
be employed except in accordance with the officiajpproved
procedures of the mental health facility and onlyew it is the
only means available to prevent immediate or immtir&rm to
the patient or others. It shall not be prolongegdmad the period
which is strictly necessary for this purpose. Aigrat who is
restrained or secluded shall be kept under humamelitions and
be under the care and close and regular supervisibqualified
members of the staff”

Amanuel Hospital does not have any written guiddaim regulating the
use of seclusion and restraint on which forms sfreent and seclusion to
be used, in regulating when and how to adminigstraint and seclusion
and the duration of the measdfeThis lack of standards has a series of
implications which directly affects the proper iraplentation of the
measureper se Nor are there registers kept for this purposectvinave

to be signed and completed by the relevant megicattitioner who
follows up the restrained and secluded personhén absence of any
record, it is hardly possible to know if all oth@eans short of seclusion

are exhausted and if the less restrictive methodvailed of before

%% Ibid. Para 51

3L MI Principles, Supra at note 24, Principle 11,sR4r

32 Although, the research is limited to two mentadltte facilities, we can comfortably
say that all other mental health facilities in Bffia do not have a guideline on seclusion
and restraint as they are often guided by the Amlahlospital in many aspects of
mental health service.
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employing the most restrictive one. Moreover, theklof the record will

complicate monitoring the frequency and duration setlusion and
restraint. This is exacerbated by the lack of cgiesi communications
between the psychiatrist who ordered the seclusiorestraint and the
clinical staff who follows it up. So, a nurse oro#tmer staff around may
restrain the patient or send to a seclusion roomobdumere intuition

without a written order by the psychiatrist and guydelines to follow.

Moreover, there are no guarantees for timely andhprehensive
assessments and reevaluation of patients undeairtsind seclusion to
identify persons at risk, including complete bigidsosocial evaluations,

detailed past psychiatric history and careful ptglsexamination.

While the seclusion rooms are closed, the Medigeddor of Amanuel
Hospital mentioned that restraints are practicdg mnsome situations as
a last resort after therapeutic measures are etduiitisDespite this,
handcuffed patients are seen here and there togetith others
wandering in the Hospital’'s compound and few pasieme seen chained
with their beds in the wards. The survivors of n@st accuse that any
nurse or a person following up a patient may ortdebe handcuffed
without getting a direction from a psychiatrist.

Moreover, Amanuel Hospital is situated next to tlghiopian
Commodity Exchange (ECX), the largest grain mankeéhe country, on
a slummy area that is highly trafficked with loadsedl unloaded Lorries

all through the day and the night. This endangeeslife and security of

33 Interview with Dr Lulu Bekana, Supra at note 25
3 Interview with Abraham Kassahun, an inmate at Anehospital, interview held on
July 19, 2012.
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the inmates of the hospital as there are complantshe hospital that
patients are absconding from the compound. In thete is construction
underway to shift this hospital to around Kotebe Addis Ababa.

However, it is unlikely to see immediate transferthe construction is
taking longer time than initially imagined. Apantoin the access to
health point of view, the construction and renawatof institutions for

PWMDs partly proves that Ethiopia is yet lingerimig the medical model
of addressing disability than to work on the sonialdel.

At the Gefersa Rehabilitation Center, the managswulged that
restraining patients with big chains was pervaswen they arrived to
take over the Center before six morith8vhat they did immediately was
to abandon the system of restraint altogether aigéot back all the
chains in use believing that they could manageatgressive patients
using medication. While this is commendable, it hagever opened for
underground restraint without the knowledge of apsofessional
caretaker. The representative of the inmates wsgteshat when anyone
disturbs his/her ward mates at the nighttime, tla¢esiwould chain him
to his bed using the bed sheets and they would) lbarthe nurses in the
morning>® This clandestine and haphazard restraining ofitineates
readily lends a room for serious deprivation ofirthreghts. There are
even cases that the inmates drag those who anerldigj out forcing

them to spend the whole night wandering in the caump that exposes

% Interview with Brother Eric, manager of the GefeRehabilitation Center, interview
held on July 10, 2012, Gefersa.

® Interview with Shibabaw Workie, a representativer finmates at Gefersa
Rehabilitation Center, interview held on July 1012, Gefersa
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them to more threats to life and secufityThese situations really
constitute a threat to the life and security of ifm@ates. Therefore, the
move towards total abandonment of restraint at tGefersa

Rehabilitation Center may be counter-productivesesiih does not salvage
the residents from infringement of their libertydasecurity, unless a
follow up mechanism is adopted together with thanalonment of the

restraint system.

Finally, the arbitrary internment of PWMDs in toyphiatric facilities
may have an effect on the rights of children cagisam emotional
distress. When we send parents to psychiatricitiasil the right of
children to live with their parents and to be inteccfamily relationships
would obviously be affected and come under stfaiEspecially, children
may feel despair and deprivation when their paremts interned to

psychiatric facilities involuntarily.

3. Freedom from Torture and all formsof 11l Treatment

The prohibition of torture and cruel, inhuman ogeling treatment or
punishment is among the most serious obligatiofiscted in a host of
international instruments, including a specializeashvention on the

subject®® The prohibition of torture in fact has attaine@ ttatus of a

37 |bid.

3 CRC, adopted by the UN General Assembly in resmiut4/25 of 20 November
1989 at New York, Article 8(1) of the CRC requiletates Parties to guarantee children
to family relations as one element of recognitioid aespect of the identity of children
be preserved.

% The CAT, UDHR, ICCPR, ACHPR have all prescriptioms the prohibition of
torture. The FRDE Constitution, too, though it does indicate torture explicitly, the
prohibitions against other forms of ill treatmemder article 18 are considered as
sufficient guarantees against torture.
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peremptory norm under international law that cameneébe derogated
from even in emergency situations. As such, it maestregarded as
having attained the status of customary internatitaw and, moreover,
there is ample authority for the proposition ttreg prohibition of torture
be assignegus cogensstatus'® While the ICCPR does not contain any
definition of torture, the CAT has come up withefidition to be availed
of for that Convention only, which is in fact uskxd further analysis of
the concept! There is always an argument over the distindtietween
torture on the one hand and cruel, inhuman, andadety treatment or
punishment on the other. But the Human Rights Cdtemhas asserted
that it does not:

“consider it necessary to develop a list of proleibiacts or to

establish sharp distinctions between different &inflpunishment

or treatment; the distinction depends on the natprgpose and

severity of the treatment applietf

“° Thejus cogensstatus of the torture prohibition has been recaghizy the Committee
against Torture, the treaty body that monitors @mnvention against Torture, and
provides authoritative interpretations of CAT ohligns. See also U.N. Committee
Against Torture, Convention Against Torture and étRruel, Inhuman or Degrading
Treatment or Punishment: General Comment No. 2ildmentation of article 2 by
States Parties, P 1, U.N. Doc. CAT/C/GC/2 (Jan.ZD8); See also Bassiouni, M. &
Daniel, D.,_ An Appraisal of Torture in Internatidrizaw and Practice: The need for an
international convention for the prevention andmepsion of torture, (1977), p. 67-88;
Rosalyn, H., ‘Derogations under human rights tesiti British Year Book of
International Law, Vol. 48, (1978), pp 282

“1L CAT, adopted by the UN General Assembly in resofu9/46 of 10 December 1984
at New York, Article 1

2 Human Rights Committee, Supra at note 12, Ger@waiment No. 20 on article7 of
the ICCPR, Para 4, The common elements pertainiradl tacts within the torture and
ill-treatment prohibition include: (i) meeting aminum threshold level of severity; (ii)
subjective and objective assessment; (iii) physacal or mental suffering fall within the
scope of protection; (iv) the protection is not fieed to the criminal investigation and
judicial process; See generally Gabrielle, M. &w@lj S. (eds.), Torture and other
offenses involving the violation of physical andnta integrity of the human person, in
substantive and procedural aspects of internaticirainal law, (2000), pp 226-27,
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The first instrument that prohibits torture and etruinhuman, or
degrading treatment or punishment in contemporargdn rights law is
the UDHR, which states: “no one shall be subjetbetbrture or to cruel,
inhuman or degrading treatment or punishméhtArticle 7 of the
ICCPR reaffirms this when it clearly sets out that
“no one shall be subjected to torture or to cruehuman or
degrading treatment or punishment. In particulam, ane shall be
subjected without his free consent to medical orergific

experimentatiori

The ICCPR went on to guarantee that all individuddgrived of their
liberty shall be treated with humanity and withpest for the inherent
dignity of the human persdi.The CRPD on the other hand reaffirming
the above prohibitions requires States to takece¥ie measures to
prevent persons with disabilities, on an equal agth others, from
being subjected to such treatmé&hThe prohibition set out in Article 15
of the CRPD is reinforced by Article 17 that simpynd decidedly
guarantees the physical and mental integrity o§qes with disabilitie&®
The protection from degrading treatment is reirddrdor persons in
psychiatric facilities under the MI Principles whistates that

“3 UDHR, adopted and proclaimed by the UN GeneraleAssy in resolution 217 A
(111 of 10 December 1948 at Paris, Article 5.

“ I|CCPR, adopted by the UN General Assembly inlwtsm 2200 A (XXI) of 16
December 1966 at New York, article 10.

> CRPD, Supra at note 365, Article 15; Article 1tieé CRPD also provideidter alia
that the purpose of the Convention is to promotpeet for the inherent dignity of
persons with disability, (which includes personthwhental disabilities).

6 still, Articles 15 and 17 of the CRPD must be enstiood by reference to the CRPD
general principles in Article 3, along with otharbstantive articles relating to legal
capacity, informed consent, and similar topics.
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“every patient shall be protected from harm, inahgdunjustified
medication, abuse by other patients, staff or stlugrother acts

causing mental distress or physical discomfoft”.

All the above guarantees on the freedom from terturd all other forms
of ill treatment shall therefore be applicable tvxgopns who are interned
at psychiatric facilities who are prone to thesetssof treatments as
evidenced in many institutiof8.As it is pointed out somewhere above,
the Human Rights Committee has submitted thats‘igppropriate to
emphasize that article 7 of the ICCPR protectgairticular [...] patients
in [...] medical institutions™® While treatments of PWMDs after
admission are issues to be dealt with independentiyoluntary
admission and lack of a review body shall be soized if they do
amount to the violation of the above undertakingghemselves. In this
regard, the Special Rapporteur believes that ttegriment of mentally
sane individuals in a psychiatric institution magaunt to a form of ill-
treatment and in certain circumstances, to torture fact, while a
person is healthy, it is degrading to be treatiesl in insane person and to
be subjected to unjustified medications and bedcéoe together with
PWMDs. This illusion and confusing treatment magreexpose one to a

psychiatric disorder.

“”MI Principles, Supra at note 31, Principle 8,&2ar

8 See Mental Disability Rights International (MDR#uman rights & mental health’:
Mexico, (2000), pp 13-41; MDRI, ‘Children in Russianstitutions’: Human rights and
opportunities for reform, (1999), pp 10-23; MDRHuUman rights & mental health’:
Hungary, (1997), available dittp://www.mdri.org/PDFs/reports/Hungary.pd¥iDRI,
‘Human rights & mental health’: Uruguay, (1995), d®-48. All these reports
corroborate that egregious human rights violatemespervasive in psychiatric facilities.
“9 The Human Rights Committee, Supra at note 42e@éiComment 9 on Article 10
of the ICCPR, Para 4

% |bid. Para 48
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Another case of torture that is often perpetrategsgchiatric facilities is
‘nonconsensual psychiatric and medical intervestiavhich have been
contemplated as torture or cruel, inhuman or deggatteatment and
prohibited by all the instruments which deal withtare>* On this point,
the Special Rapporteur on Torture emphasized #réio practices such
as irreversible treatments, including sterilizati@n psychosurgery,
experimental treatment without informed consentclvhare expressly
forbidden by the MI Principles, shall be prohibited they may amount
to a form of ill-treatment or even, in certain cingstances, to torture.
However, the right to informed consent and thetrighrefuse treatment
may be restricted, but only under limited circumsts specified in
international standard$.As it is described by the Special Rapporteur on
the right to highest attainable standard of headthct protections are
needed to protect the right to informed consent ROYMDs. In the
Rapporteur’'s experience, decisions to administeattnent without
consent are often driven by inappropriate constaers, in the context of
ignorance or stigma surrounding mental disabiligesl expediency on

the part of staff? This is inherently incompatible with the righthealth,

*L Article 15 of CRPD, in line with the terms of Adke 7 of the ICCPR expressly
prohibits medical or scientific experimentation mersons with disabilities without their
free consent. Moreover, Article 15 of the CRPD dréagether with Article 17 (respect
for mental and physical integrity), Article 19 (nigto independent living in the
community), and article 12 (legal capacity), irtgalar, require the application of a
highly robust informed consent regime. Therefote tight to informed consent to
treatment is one of the fundamental tenets ofitife to autonomy of an individual.

2 M| principles, Supra at note 47, Principle 11

3 Hunt, P., Report of the Special Rapporteur orritjet of everyone to the enjoyment
of the highest

attainable standard of physical and mental he@lttimmission on Human Rights, 61
session, Item 10,

E/CN.4/2005/51, Para 89
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the prohibition of discrimination on the ground disability, and other
provisions in the MI Principles. In such circumstes, the Rapporteur
recommends that it is important that the procedsaédguards protecting
the right to informed consent are both watertighd atrictly applied’

Recently, the European Court of Human Rights issusttong judgment
on the rights of PWMDs to be free from arbitraryenfierence with their
rights to liberty and to self-determinatidhThe Court found a violation
of Article 5(1) of the European Convention of HunRights on the right
to liberty, which has a similar content with th@factions under Article 9
of ICCPR. In doing so, it articulated principleshofing the rights of
PWMDs to make choices about their own treatmentanitie need for

less restrictive alternatives to detentidn.

Lack of consent and review on the admission ofraoluntary patient
will continue all through the treatment processsithere is no system to
get the consent of the patient as treatments det/ smiministered based

on the discretion of the psychiatrist and sometimits the consent of a

> |bid. Para 90-91

5 ECtHR, the judgment in the caseRiésé v. Hungary, Application no. 41242/08 2
October 2012

*® In particular, the Court upheld the value of astmy and self-determination,
including the right to refuse treatment, for pessavith mental disabilities, stating that
“it is incumbent on the authorities to strike arféialance between the competing
interests emanating, on the one hand, from sosieggsponsibility to secure the best
possible health care for those with diminished fiégest The Court moreover found that
the Hungarian courts had perceived the applicaafissal to undergo hospitalization as
proof of his lack of insight, rather than as “thekise of his right to self-determination.
Finally, the Court said that, “compulsory psychi@treatment often entails a medical
intervention in defiance of the subject’'s will, buas forced administration of
medication, which will give rise to an interferenaith respect for his or her private
life, and in particular his or her right to persbirgegrity”, citing this as a reason for
States to avoid compulsory hospitalization.
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family member’ Therefore, psychiatrists are not required to askafy
form of consent to treatment from patients. Theéetaare not informed
about risks or side effects of treatment or angradtives for treatment
that might have been available. At both Amanuelgitat and Gefersa
Center, there are no systems to get the conseuattigints in the treatment
process even where the latter are able to shaie \tlesvs over the
procedure of the treatment and the type of treatnmiéme testimony of
one inmate at Amanuel Hospital goes like this:
“1 have been here for two months. It is only onfitst day that |
was asked by the doctor on my diagnosis and tredtrmdter that
time, | have never been consulted about my tredtmé&m,
alternative treatments and the progress | am shgweiwen though
| am able to give opinions about my treatment. ljash a passive

recipient of what is given here?

In most cases, psychiatrists are under the immnestiat obtaining
consent from family members is adequit®©f course, patients may
sometimes be unable to consent to their treatmepertling on the
severity of the illness they are suffering from.these cases, getting the
consent of the caregivers may suffice. But neitisethere consulting
families nor care givers on the treatment plan ahd possible

repercussions of the treatments administered oatiamp®® This means

" Both of the medical directors of Amanuel Hospiald the Geferssa Rehabilitation
Center mentioned that there is no generally acdgmtactice of informing people about
the risks and side effects of treatment in or favpling them an opportunity to refuse
or seek alternative forms of treatment.

%8 Interview with Abraham Kassahun, Supra at note 34

%9 Interview with Dr Lulu Bekana, Supra at note 33

% Mulu Haile and Nakachew Asmare. whom the autheeriiewed while caring for
their respective families confirm that neither pats nor family members have any say
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that inmates are at the mercy of whatever plang$yehiatrist or head
nurse happened to consider suitable for them. [Blis of consultation

and securing the consent of the patients and ety members or care
givers gives a ‘blank cheque’ for the personsofelhg up to administer
the treatment they think fit. In such cases, thame no guarantees if
sterilization and abortion, which are irreversibdems of treatment, are

not administered without the consent of the patient

The other circumstance that exposes PWMDs to ®réund degrading
treatments is Electro-Convulsive Therapy (hereerafECT) which is
practiced in psychiatric facilities. ECT is a foohtreatment widely used
to treat depressed patients, which is terrifyirgpeeially if administered
without anesthesia or muscle relaxants as the bbdkes in a convulsion
that can cause fractures. However, use of aneathadi muscle relaxants
in “modified electroshock” necessitates the usemafre electricity to
achieve a seizure, which can cause increased tanage and might not
be as effective as the treatment in its unmodifech.®* This has been
evidenced when some of the persons against whomig&@dministered
have suffered from loss of memories long time aftés administered?
This may even cause a permanent loss of memoryamdrR. has

observed that:

over the treatment plan and progress of the patidhterything is top down that the
psychiatrists order and the nurses administer.

1 squire, L. and Slater, P., "Electroconvulsive #pgr and complaints of memory
dysfunction: A prospective three-year follow-updstlyy British Journal of Psychiatry,
Vol.142, (1983), ppl-8; Zielinski, Ret al, "Cardiovascular complications of ECT in
depressed patients with cardiac disease", Amerltamnal of Psychiatry, Vol.150,
(1993), pp 904-909.

®2 The Royal College of Psychiatrists, ‘Information &CT: pros and cons of ECT
treatment’, available atwww.rcpsych.ac.uk/mentalhealthinfoéatments/ect.aspx ,
accessed on July 13, 2012
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a patient recovering consciousness from ECTghmi
understandably exhibit multiform abnormalities dif @spects of
thinking, feeling and behaving, including disturb@demory,
impaired comprehension, automatic movements, addézaal

expression and motor restlessn&ss

Boyle G. on the other hand reviewed the literaturdeCT and stated:
‘there is considerable empirical evidence that E@Wuces
significant and to some extent lasting brain impant. The
studies ... suggest that ECT is potentially a harmfatedure, as
indeed are most naturally occurring episodes ofilbracauma
resulting in concussion, unconsciousness and graaldepileptic
seizures, Accordingly, the continued use of ECTpsgchiatry

must be questioned very seriousf}

So, whether it is modified or not, ECT causes #asrpain and should
be regarded as a degrading treatment. At Amanuspitéd, modified
ECT is a common way of treatment as it is takearagffective way of

treatment for the seriously depressed pati&hts.

6 Abrams, R., Electro-convulsive therapf &d., Oxford University Press, New York,
(1997), pp 214.

® Boyle, G., ‘Concussion of the brain with electroeolsive shock therapy (ECT)": An
appropriate treatment for depression and suicidkldation, Australian Clinical
Psychology, (1986), pp 23

% Dr Yonas Bahiretibeb, a practicing psychiatristsiders the move against the ECT as
against the effective treatment of persons with taldhness. He is astounded with the
change he has observed after he administered EQhd@atients. He thus considers it
a ‘miraculous diagnosis’ and he supports the coation of it as long as it is
administered in a modified form using anesthesia.
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Besides the above cases of torture and ill treaintieere are allegations
that PWMDs are transported to the Butajira Menta&lalth Research
Center from Amanuel Hospital after the hospitakasked them. These
persons are taken there when their treatment igceessful and where
there is no one to take them back home. The aitegasubmitted that
researches and medical experimentations are camiitedn these patients
against their dignity and physical and mental intggUnfortunately, the
efforts of the author to verify these allegationsrevnot successful. The
Human Rights Committee has a strict proscriptiorttog point when it
states that:
“article 7 expressly prohibits medical or sciemtifi
experimentation without the free consent of thesperconcerned.
.. The Committee also observes that special proten regard
to such experiments is necessary in the case fopernot
capable of giving valid consent and in particutawste under any
form of detention or imprisonment. Such personsukhmot be
subjected to any medical or scientific experimeatathat may be

detrimental to their healttt®

The Ethical Principles for Medical Research InvotyiHuman Subjects
of the World Medical Association Declaration of kieki further

addresses the limited conditions under which suedearch may be
conducted. Principle 24 provides that researchestdbjwho are legally
incompetent or physically or mentally incapableyiving consent should

not be included in research unless the researaledsssary to promote

 Human Rights Committee, Supra at note 49, Gei@waiment 20, para.7; Ethiopia, a
signatory to both the ICCPR and CAT has an obligatio protect individuals from
these set of practices which tantamount to toramd other forms of ill treatment.
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the health of the population represented and #gsarch cannot instead
be performed on legally competent persthi the above allegations are
thus true, it is a clear violation of the guarastaader the ICCPR and the
CRPD.

The Human Rights Committee has referenced botrefoebortion and
involuntary sterilization as violations of articfeof the ICCPR® These
practices would obviously trigger violations ofiele 15 of the CRPD
too, for the latter has imposed similar prohibisomagainst forced
medications and medical experiments. The Specipp&&eur on Torture
has also noted that:
“given the particular vulnerability of women withisdbilities,
forced abortions and sterilizations of these worifiehey are the
result of a lawful process by which decisions amdenby their
‘legal guardians' against their will, may consgtuorture or ill-

treatment.®®

" The World Medical Association, Inc., World MedicAksociation Declaration of
Helsinki: The ethical principles for medical resdarinvolving human subjects,
available at http://www.wma.net/e/policy/17-c_e.htnd¢ccessed on July 15, 2012

% Human Rights Committee, Supra at note 66, Coneudbservations on the report of
Estonia on article 9 of the ICCPR, "78ession, (2003), Para. 10; See also Janet, E.,
‘Shared Understanding or consensus-masked disagra@rmhe anti-torture framework
in the CRPD’, Loyola of Los Angeles InternationablaComparative Law Review, Vol.
33, No 27, (2010), available dtttp://digitalcommons.Imu.edul/ilr/vol33/iss1&kcessed
on ,July 21, 2012

% Manfred, N., Special Rapporteur on Torture ande®®ruel, Inhuman or Degrading
Treatment or Punishment, ‘Report on the promotiaa jgrotection of all human rights,
civil, political, economic, social and cultural hig, including the right to development’,
pp 38, (2008), available at http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G08/101/61/PDF/G0810161,.pdtcessed on July 17,
2012
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The better view, however, and one consistent wiibla 12 of the CRPD
and its framework of supported decision-makinghiat tsuch practices
must be presumed to fall afoul of article 15 in #i¥sence of free and

informed consent.

Moreover, the Committee against Torture pointing owercrowding,
inadequate living conditions, and lengthy confinemen Russian
psychiatric hospitals considered it as “tantamotmt inhuman or
degrading treatmenf® The Human Rights Committee, too, called for the
improvement of hygienic conditions and adequatettnent of the
mentally ill in detention facilities in Bosnia artderzegovina both in
prisons and in mental health institutions as a gmtain from ill
treatment? Against this, at Amanuel Hospital and Gefersa Riitetion
Center, there are at average 20 patients in oné. \Eaen though patients
should be provided with a comfortable environmehiclh ought to be
safe, clean and attractive, the bad odor especalithe wards of the
Gefersa Rehabilitation Center is horrifying evendahort time visit.

At both the Amanuel Hospital and the Gefersa Réitaiion Center, the
inmates spend their day being closed in the hdsptampound with no
means of refreshment, or being provided with avisien as the only
means of entertainment. Most of them are seen smakigarettes and
wandering here and there, and sometimes engagibgwls which may
be a threat to the life and security of the pasiefVhile this may not
constitute degrading treatmeper se the cumulative effect may be

° Committee against Torture, Conclusions and Recamdatéons on the Report
Submitted by Russian Federation under article 1hefICCPR, 37 session, (2007),
Para. 18

™ The Human Rights Committee, Supra at note 68, [Ddimy comment on the initial
report of Boshia and Herzegovina on the ICCPK., &&sion (2006), Para. 19.
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degrading, as the social and other skills of ingtihalized individuals
deteriorate on this kind of dulling environmentdéed, the Human
Rights Committee has noted that the duration ofaatige will be taken

into account when determining if it constitutes eting treatment?

Last but not least, the practice of continuouslgsding patients in
pyjamas at both Amanuel Hospital and Gefersa Rétainn Center is
not conducive to strengthening personal identityl aelf-esteem as
individualization of clothing should form part othd therapeutic
process’® For these inmates who are accommodated in ovedamw
conditions with few activities at their disposalhen they are obliged to
wear institutionalized clothing throughout the dalge cumulative effect

of such conditions is profoundly anti-therapeutid & degrading’

4. TheRight to Legal Counsd
The right of access to legal counsel is traditignguaranteed in
connection with the right to fair trial in the detenation of a criminal

2 Eric, R. & Clarence, J‘The role of international human rights in natiomaéntal
health legislation,

www.mdri.org/pdf/WHO%20chapter%20in%20English_r¥.pcop 56, as cited in
Department of Mental Health and Substance Depemrd&MdEIO, (2004).

" The European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (CPT) guidelines and recommendations of the 1998rtep
emphasize that this practice is not conduciverengthening personal identity and self-
esteem, and that the individualisation of clothsiguld form part of the therapeutic
process. Although this standard is not directlyli@pple to Ethiopia, it serves as a
reminder for psychiatric facilities here which gmecticing the continuous wearing of
pyjamas.

*This is confirmed by the CPT in its visit to Tuykas it reported that institutionalized
clothing for mental health patients is anti-thergtf;e when it is practiced in dulling
environments, Ref.: CPT/Inf (99) 2 [EN] - Publicati Date: 23 February 1999, Para.
177
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charge against a pers6h. As interpretations make clear, however, a
legal counsel should be provided for all detainetspns, because access
to a legal counsel is an important means of engutat the rights of
detained persons are respecfedhe Human Rights Committee has
recognized that the right to counsel means thet righan effective

counsel and that should be provided immediatelgrugetentior{”

Under the section on the right to liberty, it ismged out that admission
to psychiatric facilities amounts to detention & practical purposes.
This therefore imports a duty upon States Parieprovide a legal
counsel for these persons who may be involuntadiyitted and treated
in mental health facilitie& This is because, without the involvement of a
legal counsel, it will be hard to prove if the PWKIbBave consented for
admission, especially where they came escortedfagndy member or a
police. The role of the counsel is not however tedito representation of
the persons at admission proceedings. Even aftaisambn, there is a
need to provide with legal counsel, because withibatavailability of
such counsel, it is virtually impossible to imagithe existence of valid
consent of the patients towards treatment, rightapply against
involuntary admission to a review body, right toceyat or to refuse

S ICCPR, Supra at note 44, Article 14(3)(d)

® The Human Rights Committee, Supra at note 71, e@éiComment No 13, Para 11,
The Committee understands the right to legal as®ist to be extended for all detained
persons who cannot defend themselves and couldaffiotd a private lawyer. As
submitted above, the Committee in its General Contrhé® 8, on the right to liberty
and security of persons, it has subscribed adnmgsipsychiatric facilities to detention
that amounts to denial of liberty of a person. Trauperson admitted to a psychiatric
facility is entitled to be represented by a legalresel of his own choice, if he is not in a
position to hire his own lawyer.

7 Ibid.

"8 Ibid.
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treatment, or any aspect of forensic mental diggbihw. Especially
where the persons lack capacity, their wishes amalinigs should be
given a room through the involvement of a legalnsal. In such cases,
appointment of a guardian or a tutor may not bé&geit to represent the
persons on their rights in their stay in the féieidi. In order to fill such
gaps, the CRPD requires States Parties to takeopgie measures to
provide access by persons with disabilities to slwpport they may
require in exercising their legal capacifyOne of such supports is to
provide a legal counsel to help them effectivelyereise their other

human rights.

Lack of independent counsel and consistent judrgiglew mechanisms
to PWMDs in psychiatric facilities is therefore déimer aspect of human
rights violation. And the failure by the States tiear to provide a legal

counsel is a violation of both the ICCPR, which chates that they

should provide a legal counsel for detained persansl the CRPD,

which requires States Parties to extend all necgssgport for persons
with disabilities to fully exercise their legal cagity.

In Ethiopia, there is no guarantee for legal colrseh at Amanuel

Hospital and Gefersa Rehabilitation Center. Thereurrently no plan to

employ a legal counsel at both institutions to emshat all inmates who
wish to be represented at admission, during treattiaued release are put
in touch with a legal couns&l. This left PWMDs at the psychiatric

facilities prone to various forms of human rightslations ranging from

CRPD, Supra at note 51, Article 12(3)
8 Interview with Dr Lulu Bekana, Supra at note 58d &rother Erick, Supra at note 35
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involuntary admission to involuntary treatment addnial of legal

capacity.

5. TheRight to Rehabilitation
The other right of PWMDs that is usually infringed psychiatric
facilities is the right to rehabilitation guarandeender the CRPB: The
CRPD specifically requires States Parties
“to take effective and appropriate measures inahgdithrough
peer support, to enable persons with disabilitiesattain and
maintain maximum independence, full physical, mergacial
and vocational ability and full inclusion and panipation in all
aspects of life’?
This in turn requires states to train professional® can work in
habilitation and rehabilitation services and makengilable assistive
devices and technologies designed for persons didthbilities®> The
failure to provide persons with disabilities apprafe services to ensure
their integration into community life and enhant¢eit independence
runs thus against the commitment of States towdhds right to
rehabilitation, guaranteed under the CRPD. Esdgd®VVMDs who are

8L CRPD, Supra at note 79, Article 26; See genedalhardhana, N. & Naidu, D.
‘Inclusion of people with mental illness in commiyribased rehabilitation: need of the
day’. International Journal of Psychosocial Relitaion, Vol. 16 No. 1, (2012), pp
117-124; Corrigan, P. et al, ‘Mental illness stigamal the fundamental components of
supported employment’, Journal of RehabilitatiogdPslogy, Vol. 52, (2007), pp 451-
457.

8 |bid. CRPD, Article 26(1)

% |bid. CRPD, Article 26(2); Tsang, H., ‘Applying ial skills training in the context of
vocational rehabilitation for people with schizophia’, Journal of Nervous and Mental
Disease, Vo0l.189, (2001), pp 90-98; ProvenchergeHal, ‘The role of work in the
recovery of persons with psychiatric disability§yehiatric Rehabilitation Journal , Vol.
26, (2002), pp132-144
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interned in psychiatric facilities are as a madtefact delineated from the
mainstream society and need to be rehabilitatedegslose ties either for
short or extended time. This engenders obligatignen states to provide
inmates with rehabilitative activities so that tlegn remain in touch with
the community and facilitate easy integration updisctharge from the
facilities. This may include providing skill tramys, formal education

and leisure time activities in the facilities.

At Amanuel Hospital and Gefersa Rehabilitation @egna significant
number of persons are seen lying in their bedsproithe institution
grounds, completely idle. In the absence of anysttdor rehabilitation,
PWMDs lose ties with their families and communitieger time and
become more dependent on institutions. As a reshé, system of
indifferent institutionalization diminishes prospecfor rehabilitation,
contributes to the chronicity of illness and inges disabilities, making
it all the more difficult for these individuals teeintegrate into the
community. The Gefersa Rehabilitation Center, ceutd its name, does
not have any leisure time facility for rehabilitati inter alia, with no
access to radio, newspapers and any skill trainifilge residents of this
Center are often provided with little or no appiaf@ stimulation, like
sporting activities or refreshment services. Moerp\there are no any
religious institutions in the compound to help gaients freely practice
their religion or belief. Thus, the environmentla facility is dull that it
does not help much in rehabilitating PWMDs that eveneant to be
rehabilitated. While the Center has no proper fegcihe mobility of the

inmates is surprisingliaissez fairethat the inmates do even impaoha
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in and many of them spend their day chewatgt.®* This is another
challenge to rehabilitation since this exposes thiensubstance abuse.
Few of them are seen at the immediate highway wargland begging
for money and food. These persons may absconde#ittegand may not
come back to the Center in the absence of any megriollow up on
their movements outside of the compound. This nitayately lead them
to remain on the streets in the absence of anyleviabmmunication

between the families and the Center to follow wgrtivhereabouts.

As pointed out above, at Amanuel Hospital, the irmmapend their day
being closed in the hospital's compound with noivétets, or being

provided with a television as the only means ofdatnment. In this
kind of dull environment, the social and other Iskof institutionalized

individuals deteriorate. Therefore, a patient wipergls longer time at
this hospital may finally forget his social and hewal skills, which

limits his chance of rehabilitation.

Both at Amanuel Hospital and Gefersa RehabilitaGamter, with family
visitors being rare, communication with the outsaerld must be
maintained through letters and phone calls. Thaarudid not find any
means of phone communications and postal serviceGatersa
Rehabilitation Centél> Many of the patients at Amanuel Hospital
request any passerby a favor to get a phone céindies. All inmates

8 Interview with Shibabaw Workie, Supra at note 37.

8 Even though many of the inmates at Gefersa Retatih Center do not afford a
family visit, the schedule for family visit, unlikether facilities of public health, is at
working days of the week. This will affect the tendy of the families to come to the
Center as they would be occupied with their owntineu life. This severs the
relationship between the inmates and their familidsch ultimately affects the right to
rehabilitation of the persons with mental disatgifitas their familial link is severed.
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are permitted to use public-payphones althougtetiseonly one to cater
for more than 360 residerft5and to use mobile phones although this is
only feasible for those who can afford to buy amand pay the bill.
This limitation on the inmates to keep contact wimilies would
obviously affect their rehabilitation process amg\eintegration in to the

community up on release from the institutions.

Here, rehabilitation may suffer from financial angents as it is a budget
intensive project. However, if there is the poétiowill, the budget

flowing to other less important administrative wergan be diverted to
the rehabilitation services that can fill the gapth fund. For instance,
Amanuel Hospital in its 2003 and 2005 E.C budgetryehas allocated
90% of its budget to administrative and medical terat including

buying drugs, expanding the in-patient and outguatservices, paying

employees, etc. leaving rehabilitation servicefiuass consideration.

6. TheRight to Privacy

Privacy is a broad concept ranging from informadioand physical to
proprietary and decisional circles of a personfe i Apart from the
traditional investigative intrusion in crime susseat is common in the
conduct of clinical research and administrativecpcas to intrude in
one’s privacy. There is however wide consensus tatbeuimportance of
medical confidentiality, modesty and bodily inteégriin all health

settings; though there is a substantial philos@hitsagreement about

8 A personal observation by the author, July 19,2201

87 Allen, A., "Privacy and medicine”, The Stanforddgolopedia of Philosophy, (2011)
Edward N. (ed.), available &ttp://plato.stanford.edu/archives/spr2011/entpigacy-
medicine/ accessed on July 21, 2012.
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the limits of personal autonomy or individual cteia fields relating to
human reproduction and genetf€8e this as it may, privacy is protected
as a right under a host of international, regiomadl national human
rights instrument&’ The relatively detailed standards on the contént o
the right are forwarded by the Human Rights Coneritommenting on
article 17 of the ICCPR The Committee recognized that the protection
of privacy is necessarily relative as all persame in society but any
intrusion to any one’s private life should be esis¢nn the interests of
society as understood under the Coveraffthe Committee therefore
requires states to take effective measures:

“to ensure that information concerning a person’svpte life

does not reach the hands of persons who are ndtoaaed by

law to receive process and use it, and is neved figepurposes

incompatible with the Covenaht?

8 |bid.

% Article 12 of the UDHR and article 17 of the ICCRRich state that “no one shall be
subjected to arbitrary or unlawful interference hwitis privacy, family, home or
correspondence...”, Very similar wording is usediticle 14 CMW protecting migrant
workers and their families from arbitrary interfece with their family life and privacy
and Article 16 CRC protects the right to privacytiéle 22 of the CRPD also imposes a
duty on states to respect the privacy of personk vdisabilities againstarbitrary or
unlawful interference with his or her privacy, fdynihome or correspondence or other
types of communication or to unlawful attacks os br her honour and reputation,
regardless of place of residence or living arrargy@s) The ACHPR does not explicitly
set out the right to privacy, but Article 18 attastparticular importance to the state’s
duty to protect the family. Finally, the FDRE Cahsgton has a guarantee for the
privacy of individuals under its Article 26

% Human Rights Committee, Supra at note 76, Gern@oahment 16, The right to
respect of privacy, family, home and correspondgeiaecel protection of honour and
reputation, (article 17), 32 session, 1988, Para 7

! bid.

%2 bid.
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Under article 22 of the CRPD, too, there is a guie that “no person
with disabilities, regardless of place of residencdiving arrangements,
should be subjected to arbitrary or unlawful irteeghce with his or her
privacy”. The Convention recognizes that persorhwdisabilities have
the right to the protection of the law against suntlrference or attacks.
PWMDs interned in psychiatric facilities whose lityeis limited as a
matter of course are prone to intrusion with tipeivacy. Therefore, the
other most pervasive violation of human rights syghiatric facilities is
the violation of the right to privacy. The inmateay be forced to live for
years in common wards where their privacy may bempromised and
may not find a moment of a little privacy. They ntegve no secure place
to put their personal possessions and have nogyrméen bathing and
using toilet. Intimate meetings with friends, faynibr even a spouse may
be restricted. The MI Principles taking this inaimcount has set standards
of respect of their privacy The WHO’s Guidelines designed to assess
the application of the MI Principles recognizes ith@icators for respect
of the right to privacy in psychiatric facilitigater alia, whether toilets
and bathrooms can be locked from the inside, vendtbbdy inspection
and urine screening respect the full privacy of thersor’ The
importance of providing patients with lockable spac which they can
keep their belongings should be underlined asdheré to provide such
a facility can impinge upon a patient’'s sense auséy and autonomy.
All personal data relating to an inmate should twesadered confidential.
Such data may only be collected, processed and comated according

% MI principles, Supra at note 52, Principle13 (i9tpcts the right to privacy, freedom
of communication, and private visits.

% Guidelines for the promotion of the rights of mers with mental disorder ,
WHO/MNH/MND/95.4, Geneva, (1996) available at
www.who.int/mental_health/media/en/74.p@fccessed on July 6, 2012
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to the rules relating to professional confidentyaland personal data

collection.

At Amanuel Hospital and Geferssa Rehabilitation t€erthere is much
evidence that shows violations of the right to acy. The use of large-
capacity dormitories at average 20 persons deprpadgents of all
privacy. There is no provision of lockers and bddsitables,
individualization of clothing. Inmates hide theaw personal possessions
in their clothing because there is no other safelto keep them.
Diagnoses are routinely discussed in front of otlesidents. Inmates at
Gefersa Rehabilitation Center must use the toiled $ake showers
supervised by staffs. The Center's workers say ihisiecessary to
prevent patients from harming themselves or othersever it may be

embarrassing to the inmates.

The inmates at both institutions are discouragedhfforming romantic
relationships with one another within the instibati Many staff members
are adamant that inmates were not interested imifgr intimate
relationships; perceiving that they are asexuah asatter of fact. As a
result of this distorted view, inmates’ right toxsal autonomy is
extensively prohibited, and there are no effortetinucate them about

relationships and healthy sexual behavior.
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7. TheRight to Community Integration

The other guarantee for PWMDs is the right to bwvel be treated in the
community? This includes the right to participation in palél and
public life. In the case of PWMDs in psychiatriccifdies, this is to
mean, at least that they should not live for lifieinstitutions and they
should be integrated to the community when theyehaacovered and
promoted to coexist and live independently in tlemmunity. This
requires creating a concerted effort towards reumiith families and
former employers so that they can come back tor thesvious life.
Families and employers due to the deep prejudidestereotype hardly
accept that these persons have recovered and adataimdheir normal
life.?® Some families even hesitate to recognize thap#rson belonged
to their family®” The recent efforts of the Gefersa Rehabilitati@nter
to reunite the relatively recovered persons to li@sihave been less

successful for the consistent denial and rejedbpithe families and the

% CRPD, Supra at note 83, under article 19 as gartguarantee to live independently,
States Parties have undertaken to ‘take effectiakappropriate measures to facilitate
full enjoyment by persons with disabilities of thight and their full inclusion and
participation in the community, including by ensyithat;

a. Persons with disabilities have the opporturdtghoose their place of residence and
where and with whom they live on an equal basi& wihers and are not obliged to live
in a particular living arrangement;

b. Persons with disabilities have access to a rariga-home, residential and other
community support services, including personalstaste necessary to support living
and inclusion in the community, and to preventasoh or segregation from the
community;

¢c. Community services and facilities for the gahgropulation are available on an
equal basis to persons with disabilities and aspassive to their needs’.

The MI principles, Supra at note 93, Principle &es$ that: ‘Every person with a mental
illness shall have the right to live and work, lte extent possible, in the community.’

% Bruce, G. et al, ‘The social rejection of formeemtal patients: Understanding why
labels matter’, American Journal of Sociology, (I188/ol. 92, No. 6, pp1461-1500.

7 Interview with Brother Eric, Supra at note 80
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employers® As a result, many inmates in this Center havedlifer
about 20-30 years with no hope of going back tar tfemilies. The
recently admitted inmate at the Center has at lkea=d for two years.
Those first inmates interned in the Center at staldishment are found
there in not few numbers with about thirty yearshwno prospect of
leaving the Center as they have nobody to welcdramtoutside. These
people are surely fit to live in the community dseyt personally
witness? They tell the stories of their former mates waft the Centre
who are now living in the streets completely insasethey have no
families to take care of them. This is an alarmtfe@m not to leave the
Center. A testimony of one of the inmates goe®litsn:

“I have stayed for 22 years in this Center. Beftee years, after |

recovered somewhat, | left this Center and triegbio with my families

at Addis Ababa. | found my father and mother dédbgcame a refugee
with my aunt, albeit short lived. She finally pushme out of her home
and | returned to this Center. Now, | have adaptedelf to this Center
as my home, and | have no any hope to le&Pe.

These persons are still subjected to long-term awen permanent
institutionalization in this Center in an isolatedvironment set apart
from established communities. This has placed aniftable obstacle
against the right to integration of PWMDs interned psychiatric

facilities in to the community, and the right to breated in a least

% |bid.

% Interview with Zegeye, Haile., an inmate at GederRehabilitation Center,
interviewed on July 9, 2012, Gefersa.

The interviewee believed that he is healthy enaiaglive in the community but he is
living in the Center for he has nobody to welconma hs a family or employer. This is
a manifest lack of a system for community integmatifor persons with mental
disabilities. The greater challenge that has fatett the manager of the Center is this
lack of a system for community integration in whielen after the persons have
recovered and fit to live and be treated in the momity

190 A personal testimony of a 35 years old inmatehat@enter, interviewed on July 9,
2012, Gefersa.

40



restrictive environment. The newly developed admisstandard by the
Center sets out that a person will be admitted drthere is a family that
pledges that it will take the person back aftee¢hmonths. This limits
the access to other persons who cannot afford famsly pledge.

Moreover, in a center which is understaffed, it slo®t seem realistic

that a person shall be rehabilitated and dischargéttee month$®*

8. Conclusion

The human rights conditions in the psychiatriclfaes in Ethiopia under
study divulged that, behind the closed doors, PWNMIDs languishing
under severe human rights conditions. These vailatof human rights
are committed at the state established institutisheeh admit persons
for treatment. The lack of guarantees against umakry admission
amounts to denial of the liberty and security ofspes. This is against
the guarantees of due process of law under thedidasstruments that
Ethiopia has ratified, inter alia, the ICCPR, ACHBRI the CRPD. It is
also against the FDRE Constitution. The non-consdnseatments and
the continued use of ECT are considered ill treatmer the worst
torture. The degrading conditions and ill treatrsantthe institutions are
thus against the prohibition of torture and allestforms of ill treatments.
The arbitrary deprivation of privacy coupled witlenial of the legal
capacity of the inmates is a failure of the Stateprotecting and
respecting the human rights of PWMDs. The lack elabilitative
services and a system for community integrationdestined the life of

91This Center has now only two psychiatric nurses tmee health assistants. To fill
this gap of the human resource, the manager satdhib he has asked the Ministry of
Health and the Ministry of Civil Service for redmient of one psychiatrist, 16
psychiatric nurses, a psychologist and an occupaltitherapist.
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these persons at institutions with little or no @opf joining the
mainstream society and engage in an independeat This, too,

contravenes the obligations Ethiopia has undertak@rards PWMDs
under the CRPD.

And for what is worse, there is a complete lackany type of human
rights oversight and monitoring body in terms ofemeeing and
reporting these human rights violations in the ¢ourThis is an insult to
the injury for PWMDs in psychiatric facilities asere is little prospect of
airing their sufferings to the international comntyrand the human
rights bodies of the UN and the AU. This gives lage for the
institutions to keep on working without consideritihgg human rights of
PWMDs they are violating. Most of these violaticare committed due

to ignorance of the persons on duty.
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Change for Aptness: Fighting Flaws in the Federal @reme Court
Cassation Division

Bisrat Teklt and Markos DebelSe
Abstract
The Federal Supreme Court Cassation Division iabished with a view to
guarding the legislature’s purpose and intent. H@reat times, the Division
deviates from what the law says and the law-makends even to the extent of
twisting a clear provision of the law. This candige to several reasons. This
article articulates that in order to fight suchaffain the Cassation Division, it is
important to constitute the Division into speciatizdivisions, employ legal
assistants for each specialized Division, appoint avisory board for
specialized divisions, awakening the Judicial Adsimation Council and

conducting detailed studies on the overall perforreeaof the Division.

1. Introduction

History evidenced that cassation courts were asteda for the first time
in the 17'C France with a view to prevent courts from intérfg in the
acts of the legislature under the guise of intdgi@n. The first court of
cassation was formally namegour de CassatiohAs the origin itself
dictate, the word “Cassation” is derived from arféfe word‘cassier’,

which means to quaght refers to a power given to the highest coura of

* LL.B, the author is teaching in Jimma UniversighSol of Law. He can be reached at
teklubisrat@gmail.com

* LL.B, the author is teaching in Jimma Universigh8ol of Law. He can be reached at
dfmark.tedy@gmail.com.

'Abebe Mulatu (2011), ‘Issues of Constitutional tptetation under the 1995
Constitution: The Case of Kedija Bedtiral vs.Ansha Ahmedet al’, in Wonber
Perodical Addis Ababa, p. 51

Bryan A. Garnaer(ed.) (1999), Black’s Law Dictiop@"ed) (West Group, USA), p.
363.
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state to quash the judgment of lower cotiffsaditionally, the function
of cassation courts was to examine a case assumn@tcdrporate a
fundamental error of law and quash it if it fintie tsame and remand it to
a court of renditioff. The court was not given the jurisdiction to see a
case and pass a judgment on its merit. In shatphinaséto quash’was
attached to it because its power was simply qugshigjudgment and
remanding it to a court of rendition. However, tgh time, the
jurisdiction of cassation courts expanded to disgpsthe quashed
judgment and setting an interpretative precedentrelver, it is
important to note that a cassation court is diffefeom an ordinary court
of appeal. A cassation court is not a third lewgisdiction. Strictly
speaking, it did not rule on the merits of the ca&ather, cassation
courts examine the judgments themselves: the aecapplication of the

law in the judgment.

MANT “1I2GC WG HO4 AA9P(1981 9.9°)F "CANC ACAT NATeRE
AMPAL VR WP Phanld 320 hT Poof oofdh (PR 17 ¢ DR
38::

g OILICATTU- (1983 94.9°)F “GTV OCTR*: A IPIF NAAPES POTI
P3N PP "7 Bl (PR 3T 4. 51K 81 (PICD “InJI@0 &, 377
Lav\n-k)

®Cour De Cassation The Role of the Court of Cassation, available at,
<http://www.courdecassation.fr/about _the_court 988&6l>, visited on June 10, 2013,
p. 1.

®Ibid. See alsOLAAYT 97L& AG -+N4 AA°ThAL N9NJ-0hF 4. 3 AQ
WiltPaomm-t 1X 46::History proved that even if judges are presumedpsient,

it is inevitable for them to commit mistakes whdéving judgments. These mistakes
could be either incidentals or fundamental. They melate to either fact or law. If the
mistakes are fundamental it is axiomatic that it affect justice. Especially, when the
fundamental mistake relates to the law, in additithe injustice created on a party to a
trial and the government, the judgment will prepedithe law, and the power of the
legislature. Due to this reason, in order to bijusgice and ensure the authority of the
binding effect of the law an additional procedusecbnstituted. That is review of
judgments through the cassation.
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In Ethiopian, the wordcassation’ was used for the first time in the
Treaty of Friendship and Commerce signed betwekiofit and France
in 1907 that established consular courts in Etlippnd the procedural
law enacted to enforce the agreement under theyfredowever, a

cassation court that has the jurisdiction to dgwveém interpretative

precedent was established duribgrgue® The then Supreme Court
Establishment Proclamation had given the court wepoof cassation

establishing a uniform interpretation of |dw.

Currently, the power of cassation has a constialistatus. The Federal
Constitution recognized the existence of such aysé both tiers of

governments® Cassation currently comes into picture where tligra

basic error of law from the final decision of reguland appellate
jurisdiction of courts. Moreover, Article 80(3) tie FDRE Constitution
stipulates the cassation power of both FederalState Supreme Courts.
The Constitution gives State supreme courts theep@ivcassation over

any final court decision on State matt&rsfurthermore, it gives the

"9 @ILICATIV-T AL MO0 &, 4 AL RIiLtPoomd-T1% 78:: Even
before the introduction of cassation in 1907/8¢h&as a similar institution in Ethiopian
history. There wer&ufan Chilotsthat resemble cassation in Ethiopia. Howeerfan
Chilots were different from cassation in many ways. Beybadic errors of law, any
petition was petitioned in th€hilot at the discretion of the emperors. Moreover, death
sentences were executed after the emperor affifmiecbugh its judgment in th8ufan
Chilot. SeeAberra Jembere (2012), Legal History of Ethiopi&4-4974: Some Aspects
of Substantive and Procedural Laws (Shama Book&)®.

Bad. NavG(2004 9.9°) PE7ch ANATS PETd OChT OATPES (NS
94992 LT ASO ANA) 1R 19::

°SeePDRE Supreme Court Establishment Proclamation Mb980, Cited on Abebe
Mulatu, supranote 1, pp. 51-52.

Article 80 (3) of the FDRE Constitution recogniZesderal Supreme Court and state
supreme courts cassation power. In this regard,athbit of the former's power is
controversial. Especially, on matters whether & pawer to revise the decisions of state
supreme courts.

YFDRE Constitution, Article 80(3)(b).

45



Federal Supreme Court the power of cassation owgr faal court
decision? The practice also shows cassation over cassatiistsen
Ethiopia®® However, it can be argued that cassation overatiassover
matters exclusively given to states emanates flmmlax understanding
of the Constitutiort?

This cassation power of the Federal Supreme Cesuttriher prescribed
under subsequent legislatibhFederal Courts Proclamation reiterates
what the Constitution stipulated under Article 80@nd added details to
the power of the Federal Supreme Court Cassatigisibn. In addition

to this, Article 2(4) of Federal Courts Re-amendtmé@&moclamation
provides that,'Interpretation of a law by the Federal Supreme @ou
Cassation Division in its judgments made with resslthan five judges
shall be binding on federal and regional [courts}t all levels.”
Moreover, the Proclamation gives the Cassationdiwi the authority to
render a different interpretation of law in its @éons another timé&

Therefore, the latter provisions read the Courtthaspower of cassation

?FDRE Constitution, Article 80(3)(a).

Bago ¢ 48h. (F0AN 2003 9.9°)F "CLLLA PANC ANC PAAMT 9°Fr
1.m7 NSP@! (MANC oo, 26996 KG 31601 ooif'rl P+L0N T1)':
PATPENR h D aoZ it (a0 24 +. 2)F 1K 201:

“1bid. In contemporary Ethiopian legal system, thereaissation over cassation. Even
worse, the FSC Cassation Division revises mattees exclusively fall under the
jurisdiction of states. However, this should nottbe case. Unless the case directly or
incidentally, has a contact with federal laws, iintgional instruments or the
Constitution itself, the FSC Cassation Division |[lmat revise the decision of State
Supreme Court Cassation Court decisions. Othenvtiseuld be against the principles
of the Ethiopian co-operative federalism.

®See Federal Courts Proclamation 25/1996, and Fedemirt€ Re-amendment
Proclamation 454/2005.

'®Federal Courts Proclamation Re-amendment Proclamdf4/2005, Article 2(4).
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[on] final decisiony’ containing basic errors of law, whereby
interpretations of laws in its decisions made bye fjludges shall be
binding on both State and Federal Courts. Howetlee, Cassation
Division shall exercise this authority in a way tlegislative branch of
government intended the law to be understood. Ehisecause, unlike
courts of the common law legal system, the Cassddiwision has no
authority to pile an original precedéfitEach interpretation shall go hand
in hand with the spirit of separation of powerdt shall not refute the
doctrine of separation of power which is equallgognized under the
FDRE Constitution.

In Ethiopia, the role of the judiciary is intergres laws®® Law-making
power is exclusively given to the legislative braraf governmentFor
this reason, as one facet of law-making, the jatlisianch cannot amend

and/or repeal law&. Moreover, if the law is clear, the Cassation Divis

Y There is absence of unanimity about the meanirfiqaf decision. SeeMuradu Abdo
(2007), Review on decisions of state courts over statearsally the Federal Supreme
Court’, Mizan Law Review (Vol. 1 No. 1), p. 64-66.

¥Worku Yaze (2010), ‘Operation and Effect of Prestions in Civil Proceedings: An
Inquiry into the interpretation of Art 2024 of tligthiopian Civil Code’,Mizan Law
Reviewm(Vol. 4, No. 2), p. 260.

YAs it is already discussed one of the aims of distihg cassation court is to
demarcate the boundaries of the judiciary, fos iemsured that judges couldn't make a
law under the guise of interpretatic@eeAbebe Mulatusupranote 1.

FDRE Constitution, Article 79(1).

Zynless the judicial branch of government delegatednake a law through parent
legislation, it cannot enact law.

#pyrsuant to Article 6(1) of the FDRE House of PespRepresentatives Working
Procedure and Members Code of Conduct (Amendmentldmnation No. 470/ 2005,
law making includes enacting new laws, amendingd, r@pealing old ones and ratifying
international treaties and agreements. Therefar@na part of law making the judicial
branch of government cannot amend any provisionlaef under the pretext of
interpretation.
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shall apply it as it i§> As the words of the law are presumed to express
the intention of the legislator, there is no needihterpretation, unless
the interpretation of the law may lead to an absamtlusior?’ In short,
unless there is strong evidence that shows thetiateof the legislator
was different, it is not proper to give a differemeaning to a clear
provision of the law®> Consequently, when the decision of the Cassation
Division is repugnant to the legislative intent, ibenade mistakenly or

deliberately, it always costs justice.

This article is written to pave a way for fightittge flaws in the decisions
of the Cassation Division of the Federal SupremearCorhe article
propounds that the Federal Supreme Court Cassdlimsion is
committing flaws that goes to the extent of dewigtifrom the true
meaning of the law and such flaws must be corredtethis regard, in
order to lubricate expeditious reform in the Fetlé@apreme Court
Cassation Division some changes are proposed. flieacits objective,
the article contains three sections. Section ticazes selected decisions
in the Cassation Division. Section Il explicateas@ens for such mistakes
and proposes a permanent solution for the problémstly, there is a

conclusion.

“Bisrat Teklu (2011), ‘The Meaning of “Dependentst the Purpose of Compensation
under the Labor Proclamation: Case Commedizan Law ReviewVol. 5, No. 2),
p.340.

“Ibid.

®lbid. Note that, this restriction is not limited to lsvenacted after the coming in to
force of the FDRE Constitution. Article 2(3) of Fdl Courts Proclamation provided,
all laws promulgated before the coming into foréeh® FDRE Constitution constitute
part of the Federal law as long as they are candisvith the Constitution, and the
power to enact those laws is in the ambit of thdeFal government. Due to this, the
FSC Cassation Division is duty bound to interpmet BDRE laws in accordance to the
legislature’s intention as long as they are coestswith the constitution.
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2. Flaws in The Cassation Division’s Decisions

Previously, it is indicated that the power giverthie Cassation Division
is the jurisdiction to give a binding interpretatialhis power is primarily
given to the Cassation Division to create a pratiet legal system, and
make the interpretation and enforcement of lawslime with their
legislative purposé® In doing so, the Cassation Division is duty botmd
observe what the legislature intended to say. Tikisbecause the
institution of cassation is established not to makéaw; rather, the

institution is established to interpret the law.

However, in Ethiopia, there are some decisiongcéd for showing the
fact that the Cassation Division is evading frora teason why it came
into picture. One scholar even went to the extdntvigting the FSC
Cassation Division amended/changed a law throusyfinterpretatiort’
This scholar is forced to say so for the Cassdiimsion departed from
the law to the extent possible to say it developatew rule. Moreover,
attorneys and scholars complain about lack of wmifty and
predictability in the FSC Cassation Divisith.

It is a known fact that the Cassation Division nmayt be perfect in

interpretations of laws it made. The Court itsefivéts this?® It also

Worku Yaze supranote 18.

e P8 XHTEN (2004 9.9°) PATPES PHNC Hh7 (4C hOt TolT7
ALN ANN)E 1R 196::

24 A0°C (h.h 2012 9.9°), PG FAANAC NCACT: LASPT WG
‘+04.@-", ‘The Resolution of Commercial/Business DisputasBthiopia: Towards
Alternative to AdjudicationEthiopian Business Law Ser{&shool of Law, AAU,Vol.
V), p. 18.See alsdhe discussion made by the scholar on the aditlpp. 15-18.
*Seethe prologues of most Cassation Division decisiofumes, for instance, see
volumes 7 & 8.
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makes its judge’s lack of expertise and the re@ssrof the system an
excuse for such fla®? However, as the interpretations made by the
Division may pile an interpretative precedent, amast care should be
taken to avoid errors of interpretation as therpritation made by the
Division has a far-reaching implicatidfVioreover, though the Cassation
Division may make flaws on its interpretations;ome would expect it to
miss the clear meaning of the law. At times, whasn Division departs
from the clear meaning of the law, it would be her@onclude that it is
made due to lack of competence. In such instancées rather easy to
conclude that the Division has developed a new thi®ugh the
conscience of its judges: not in a way the legis&tarticulated it. The
problem will be magnified when such deviations r@@eated. In short, at
times, the Cassation Division disregards the aeeaning of the law; it
is snatching the legislature’s role. Such integtiens are the reflections
of the interests of individual judges who sit iret@assation Division.
Nevertheless, such unsound interpretations of tes&tion Division are
being taken as the right versions of the law urilercoverage of the
Cassation Division’s judicial supremacy. Due testhii is drawing a new
track that was not wished by the legislature. Moegpthe problem is
aggravated due to lack of an effective responsma tiee side of the other
branches of government. At times, the Cassationisbiv repeatedly
gave a decision that totally ignored the legisktiatent, none of the

other branches of government effectively respondedl, at times, they

Nbid.
ATELAC TAUT Fliov (Ahh 2012 9.9°)i"P4.L40 mPAL €/01 ANC

Tael AT AT NCHT AL NAM@D GCL AL PPLN NN T w0 N0473
(AB.0 AN 7K 15::
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responded, their response was to secure only teeest of the few?
Moreover, another prominent step taken by the Haiighe Federation
(hereinafter HoF) in order to re-structure the flafv the Cassation
Division was the case betweKedija Beshir et. Al. and Ansha Ahmed et.
al.*®* However, the decision of the HoF is criticized toe
unconstitutiona?* In addition to this, the recent move by the Minjisif
Justice that attempted to force Kirkos Sub-citytidasBureau and the
Federal First Instance Court of the Sub-City, arak wejected by the
Justice Bureau of the sub-city was against the pedéence of the

judiciary and out of the power of the Ministfy.

%2For instance, when the FSC Cassation Division @etioh the formality requirement
required for the sale of immovable property, thgidiative branch took a measure to
save those it wanted stabilized. Ignoring privatizens, it only took a measure to save
financial institutions, i.e., banksSee Civii Code Amendment Proclamation No.
639/2009, Articles 2 and 3.

% The House of Federation of Federal Democratic Bépwf Ethiopia (May 2008),
‘The Decision of the House of Federation on W/redifa Beshir's petition’, Journaf
Constitutional DecisiongVol. 1, No. 1) pp. 35-41. In the Case, the Hotms¥k a bold
step to review an evasive unconstitutional decisibtihe Cassation Division, though its
move ignited critiques.

3 SeeAbebe Mulatu (2011)supranote 1, pp. 46-69. The decision of the HoF was
criticized to be unconstitutional. Even though, tHeuse brought justice through
revision of judgments, the Constitution did not pog its power. Among other
arguments the author raised, He primarily asseudsl&@mation No. 250/02 never allow
the House to review court decisions. In additioa,rhentioned giving the House the
power to review court decisions will endanger theigial branches independence, and
curtail courts under the ambit of a political org#re legislative branch. Other than this
landmark case, yet there is no other critical iewisnade on the final decision of the
Cassation Division.

% Definition of Powers and Duties of the ExecutiMans of the Federal Democratic
Republic of Ethiopia Proclamation No. 691/2010,i#et 16; On January 19, 2014 the
Ethiopian Reporter Amharic version reported thatMinistry of Justice tried to force
Kirkos sub-city Justice Bureau to re-open a casielwivas heard in the Sub-City’s First
Instance Court and the Federal Supreme Court Gaisdaitvision before Seven Years.
However, the Bureau rejected the claim of the MigisSee £7°C#(C I (AU-£

TC 112006 2.92°) SFah “LL0EC 0ANG AH2F €104 Ah A7215 A78.8anC
AHHE K (PR 19 RTC 14327 RSN 1) 12 5 G 50:
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This section is devoted to showing certain mistakesde by the
Cassation Division while rendering decisions. Iis tiegard, three cases,
where the Cassation Division made an unexpectedriJftom the law,
are discussed.
2.1.CASSATION MITHRIDATIZATION ?2%°
2.1.1. The Sale of Business: Théaw in properand the “Law” of the
Cassation Division
Article 1161 of the Ethiopian Civil Code recognizedansfer of
ownership of a property in good faith. Accordingttoes provision, a
person that buys a corporeal chattel in good faithconsideration, and
made it in his/her possession can acquire the @hiipeof the latter. The
a contrarioreading of this provision recalled two importamings. First,
unless otherwise a special law under express terass-referred to this
provision, this provision is not applicable to th@nsfer of special
movables. Second, the word “corporeal chattelsluglas “incorporeal
chattels”. In other words, Article 1161(1) of theviC Code does not

govern special movables, and incorporeal movables.

On the other hand, Article 124 of the Commerciat€provides that a
business is an incorporeal movable. An admirabigerd of the concept
of business in this regard is that, it incorporabe¢h tangible and

intangible element® However, though incorporating tangibles, it

Mithridatism is a medical word. It refers to thevdlpment of immunity to a poison
by taking gradually increasing doses of it.

$"Muradu Abdo (2012), Ethiopian Property Law (Mas®einting Press, Addis Ababa)
p. 185.

*Commercial Code, Articles 124 cum. 128. Articles4 1¢f the Commercial Code
provides, “A business is an incorporeal movablesiimg of all movable property
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remains incorporeal under the I&WMoreover, a business is a special
incorporeal movabl&Due to this, any transaction involving business
assimilates business more or less to the rulesrgiodpan immovable
property”* The rules applying to the transfer of business different
from those applicable to the transfer of ordinargvable. They even
require registration. For this, mere possessiothefcorporeal elements

of a business does not prove owneréhip.

However, though both Article 1161 of the Civil Coaled Article 124 of

the Commercial Code are crystal clear, the Cassdiiwision in the
Case betweeto Yalew Delenesaw vs. W/ro Birkinesh Shewareg et.
AlL** made an erroneous interpretation that clearly ¢efise purpose of
the law. The Court decided that Article 1161 of t8e/il Code is
applicable to the sale of incorporeal movablesfirss'* The Court in its

judgment reasoned:
HaANT @03 NP7 ANT CRLTT NootPr 71 NP3 ANS A+ PPET
hnma- TP H7e 748 P7eI16NT T°hieT AesCI” NHYI°
a0t PP ANS NCHT T3 AdooAnf N5/h/# 1161 A€

brought together [ ] for the purpose of carrying pli commercial activities...”. The
phrase “all movable property” signifies the term incorporate both tangible and
intangible property. Moreover, Article 128 of th@@mercial Code cemented this by
saying a business may consist corporeal movables.

%Article 124 of the Commercial Code is beyond crystaar in this regard. It provides
a business is an incorporeal movable.

““Muradu Abdo,supra note 37. See also Article 3047 of the Civil Coahel drticles
150-2050f the Commercial Code.

“yazachew Belew (2010), ‘The Sale of Business asoimggconcern under the
Ethiopian Commercial Code: A Commentadgurnal of Ethiopian LawVol. 24, No.

2) p.93.

“I|bid.. See also Muradu Abdeupranote 37.

“*3Federal Supreme Court (201@to Yalew Delenesawvs. W/ro Birkinesh Shewareg et
al Federal Supreme Court Cassation Division DecisMokimes, Cassation File No.
34586 (Vol. 8, 2003 E.C) pp. 321-323.

*Ibid, p. 322-323.
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“The Commercial Code under Article 124 recognizedsibess as an
incorporeal movable. On the other hand, the petitioconcluded the contract
for the sale of business in good faith. Therefdhere is no reason for not
applying Article 1161 of the Civil Code to the salé business, i.e., the
provision applicable to corporeal movables, to irpmreal movables.
Therefore, Article 1161 of the Civil Code is apabte to the sale of business.”

(Translation, the authors

However, both the Amharic and English versions lué Civil Code
restricted the application of the Article 1161 b&tCivil Code only to
corporeal chattels. Moreover, while making the siec, the Cassation
Division did not sufficiently reason out why thegiglature’s stipulation
should not be taken strictly. The fact that bussnissa special movable
also goes beyond what the legislature intended. tDukis, the analogy
the court followed while the legislature articulhteow the law shall be

read was astonishing.

In civil litigations, using the rule of analogyadowed when the law does
not govern the matter. When the law-maker deliledyaexcludes a
certain matter from being governed by a certainvigion, one cannot
apply the provision to the omitted matter. In tregard, Article 1161 is
very much clear. It precisely limited its scope dalinary corporeal
chattels. The legislature’s qualification of theoyision to ordinary
corporeal chattels signifies the lawmaker omittecbrporeal movables,

including business deliberateMoreover, the principle is that no one

*The lawmaker excluded special movables from theitaaibArticle 1136 for several
reasons. Among others, it excluded such propeftieseason that the ownership of

54



can transfer a better right than s/he has. A petaonot transfer a thing
that s/he does not own. The Cassation Divisionifitse W/rt Tarik
Getachew Vs. W/ro Alganesh Tetendgported this principle and
affirmed it as follows:

“WAAZ° DA A& @ A7L7 MLT MR AdA (@ ALOTAAG
POLTAD NFNLE AL FAnAE hOR QAo AT @L9° (W
AN PN VIR Qdeo PP (@ Por(iTS PoADT OAMT
AT AT 10 PAAD-T @ TNt MGE 1o Nde oo T hor
IC 7947 Mooy bl OFT 10 AIOT oA L£797° 09T9NhC
h? 1716 av(lt 46T 1@+ 1L hHeE POLIPAD LI AhIP
Aok A7%0AP PULLLIDI® LY 9°N7eT 107"

“A person can transfer a property either when sih¢he owner, or when s/he
is authorized by the owner to do so. Transferrihg property of another
person is unlawful as it is against the law. In &idd, Article 1716 of the Civil
Code stipulates that unlawful contracts have neatffThis is why a person
that acquires the property of another is compelledeturn it to its lawful

owner.”(translation, the authors)

The latter explanation of the Court indicates igidion is nourished by
the principle, “no one can transfer a better ritpain s/he has”. However,
while it applied Article 1161 of the Civil Code the sale of business, the
Division was broadening the scope of the exceptidns implies the

decision of the Division was nurtured by the soleiiest of the judges;

not the legislatures.

such movables needs additional protection of megish and issuance of title
certificates. Moreover, in their nature incorporgabperties can only be claimed
through a legal action: not by taking possessionisTis the reason the legislature
excluded incorporeal movables from Article 11&keMuradu Abdo,supranote 37,
pp. 89 & 184.

“**Federal Supreme Court (201¥y/rt Tarik Getachew vs. w/ro Alganesh Tetenfi@&C
Cassation Division File No. 51034, Federal Supre@eurt Cassation Division
Decisions (vol. 11, 2004 E.C) p. 313.
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2.1.2. The case between Agency for the Administration of é&ted
Housesvs.Mr. Kassa Gezaw?’

The case started in the Federal First Instancet@aiween Agency for
the Administration of Rented Houses (hereinafter Applicant) and Mr.
Kassa Gizaw, the then employee (mechanic) of thaiégnt (hereinafter
the Respondent). The Applicant petitioned thatRlespondent, the then
employee of the latter, received different autorfeobpare parts that are
worth ETB 1,178.05 (One Thousand One Hundred ancr8g Eight
Birr and Five Cents) from the Applicant’s storerépair the latter’s car.
However, the Respondent neither used the spare fmarepair the car
nor returned them to the applicant’s store. Hetloe,Applicant prayed
for the court to order the Respondent to returnsipere parts in kind or

pay the monetary value of it.

The Respondent on his part admitted the fact tedabbk the spare parts
from the Applicant’s store but challenged his lidpi He argued that, he
took the spare parts in order to repair the Applisacar at the work
place. Moreover, he alleged that his duty was smmelpairing the
Applicant’s car during working hours. And, whenle# work place, like
other employees, the necessary safety searcheswvdezgone on him
by the security guards of the Applicant in ordeassure that he did not
take any property of the latt& Following this, he requested the Court to
exonerate him from any liability for the lost spgparts. He further

“’Federal Supreme Court (2009gency for the Administration of Rented Houses vs.
Mr. Kassa GezawFSC Cassation Division File No. 28865, Federgbr&me Court
Cassation Division Decisions (vol. 5, 2001 E.C) pp1-144.

“8From this argument of the Respondent, it is easyrderstand that there was no
evidence that showed he took the spare parts framk \place. In other words, he
alleged the safety searches show he did not takéiag out from work place.
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argued that the cause of the loss is the negligefdbe Applicant’s

security guards.

The Federal First Instance Court reasoned thatinm® limit was set by
the Applicant on the Respondent to finish his warkl return the spare
parts to the store. In addition, the Court stressieat since the
Respondent is not responsible for spare partsatieaiost out of the work
hours, whereas the Applicant failed to prove that $pare parts are lost
during work hour. Accordingly, the Court releasbd Respondent from

liability.

Following, the Applicant lodged an appeal to theldéral High Court.
However, the Court sustained the decision of theefocourt. Owing to
this, the Applicant petitioned the FSC Cassationidion. The Cassation
Division accepted the petition to determine théofeing issues:
v' Whether the Respondent is liable for the lost sparé&s?, and
v" Who has the burden to prove the time when the gpants were
lost?*®

Finally, the Cassation Division examined the camka@ecided in favor of
the Applicant. The Court reasoned that the sparts peere lost before
the Respondent returned them to the Applicant'sesémd he failed to

“From the reading of the case under discussion anesay that the issue which was
framed by the FSC Cassation Decision was onlyitesedne. But, if we try to draw the
holistic picture of the case and understand therdimh of the case, it would not be hard
to understand that the other issue was in the rofrithe judges to reach on the final
binding interpretation. The writers duly understahd question that could be posed at
this juncture. Meaning, are we going to say thatititerpretation of the bench on these
issues is precedent or not? Axiomatically, it coudd be aratio decidendi But, equally

it has a paramount role to show flaw of the Cassdiiivision.
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prove they were lost out of working hours. Henaejshliable pursuant to
Article 2027 of the Ethiopian Civil Code for theskof the spare parts.

The Cassation Divisions problem lies on its legeéand analysis of the
trial proceeding of the lower courts. First, Ari2037 of the Civil Code
unequivocally provides, if there is contractualatelnship between the
parties, extra-contractual liability law has no laggdion. To put the issue
in nutshell, extra-contractual liability claim catnemanate from
contractual relationshiff. If there is a breach of contractual term, it
should be settled in accordance with the provisiofisthe law of

contract?

However, the Division applied extra-contractuabilidy law provisions
in the presence of contractual relationship. Inaitslysis of facts, the
Cassation Division stated that there exist empl@yaployer relationship
between the Applicant and the Respondent. Thisioakhip on the other
hand can only emanate from a contractherefore, this analysis of the
Division is evidentially circumstantial to show itsderstanding of the
existence of contractual relationship between #teed. The Division in
its words analyzed:

“Since the Respondent accepted the spare parts hasdtie

employment contract, he is liable for whatever lepgpagainst

the spare parts until he uses or restores thigfiranslation, the

authors)

It is also possible to see art 2088 of the Civid€oThis provision precludes strict
liability claims at times there is contractual tedaship.

*ICivil Code, Articles 2037(2) and 2088(2).

*4 abor Proclamation No. 377/2003, Article 4.

58



This shows the Division was aware of the existeatea contractual

relationship,i.e., an employment contract; nevertheless, it usddaex
contractual liability law provisions, specificalArticle 2027 of the Civil

Code to settle the dispute. Whilst the law shoalgutate the relationship
of the parties through the provisions of contraot dabor law, the
Division calculatedly settled the dispute usingraxdontractual liability

provisions. In other words, when the employer ci&dnthe employee is
liable/at fault, the employment contract shall cante picture consonant
with the governing Labor Proclamation. However, toeirt did not do

so. This, on the other hand, refuted the rule umdécle 2037 of the

Civil Code>®

Second, in principle, the Civil Code holds a persatra-contractually
liable when s/he deviates from the required stahdésocial behaviot*

In this regard, liability is incurred extra-conttaally when a wrong is
committed either intentionally or negligenty.Moreover, it is only
where the law expressly provides that a persondctel held extra-
contractually liable in the absence of a mentaltffun this regard, the
Civil Code enumerated these sources of liabilitdlemArticle 2027.
However, note that Article 2027 of the EthiopiarviCCode cannot be

used to hold a person extra-contractually liableisTprovision simply

**This flaw of the FSC Cassation Division is not @dime slip up. The Division also
held the same position undethiopian Radiation Protection Authority vs. Atorika
Chane See Federal Supreme Court (2005 EAI}p Ethiopian Radiation Protection
Authority vs. Ato Tariku ChaneFSC Cassation Division File No. 69179, Federal
Supreme Court Cassation Division Decisions (vo].2l05 E.C) p. 52.
**Professor Christian von Bar (2004)he Interaction of Contract Law and Tort and
;roperty Law in Europe: A Comparative Sty@uropean Law Publisherg). 26.

Ibid.
*Civil Code, Article 2027(2).
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provides for the sources of extra-contractual ligh? Therefore, if one
needs to hold a person extra-contractually liakdsed on fault, s/he

should rely on Articles 2028

Nevertheless, in this case, the Cassation Divisiadle the Respondent
liable relying on Article 2027 of the Civil Codeh®ugh Article 2027 of
the Civil Code is envisaged to bestow the sourdesxtra-contractual
liability, the Division used this provision to hotle Respondent liable
through negligence. Therefore, the provision calfied to govern the
latter issue by the Cassation Division was not eppate. In addition, the
writers believe, the interpretation of the Cassatigivision has to be
detailed enough to avoid confusion rather thanagging the same. It is
where the Division is able to give an explicit mpestation that we can
say the laudable policy behind the system can heaed. In the case at
hand, the Division even failed to single out andvelthrough which
source of non-contractual liability the Respondevdas held liable.
Unfortunately, if the intention of the Division w&s show the presence
of fault, it was supposed to rely on Articles 208td 2031 of the Civil
Code as the lower courts did in the case. Moreowes, problem has
worsened when the Cassation Division repeated dhee smistake in a

recent volume®

" J. Krzeczunowicz (1970), The Ethiopian Law of BExtontractual Liability Law,
(Faculty of Law, Haile Sillasse | University) p. 64
**Ethiopian Radiation Protection Authority vs. Atorika Chane, supraote 53
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2.1.3. The “Columbus™®® Cassation: the Discovery of a New Ground
for the Dissolution of Marriage
The Federal Revised Family Code is eloquent onifyjoeg the grounds
of dissolution of marriage. Article 75 of the Coebehausted the grounds
through which marriage ends: death or absencespbase, invalidity of
marriage and divorce. More surprisingly, the Codeguires the
interference of a court in all grounds of dissaatiof marriage, except
one®® Other than dissolution of marriage due to the liedta spouse,
marriage cannot be dissolved without judgment. Otinen the latter, the
Code does not recognize any other unilateral catdyidl act to end

marriage®*

The grounds for dissolution of marriage therefore sincerely clear.
When the reading of the provision nurture that, rrage cannot be
dissolved in any way other than the above thrée attontrario reading

nourishes marriage cannot be dissolved when spateeasd to live their
own independent and separate life due to quarkétseover, had this
been the intention of the legislature, it could éna@vcluded it among the
grounds for dissolution of marria§&he legislative history of the RFC
shows that disuse of marriage was proposed asum@ror dissolution

of marriage. However, the legislature struck it dubm being a

*Christopher Columbus is among renowned discovéneosigh his sale on the sea. His
voyages brought him with endless opportunities. eloav, not on the “sea”; the FSC
Cassation Division voyage on the ‘sea’ of laws, fontlinately, it discovers new rules.
®Dejene Girma (2009), ‘Tell me Why | Need to Go tou@: A Devastating Move by
the Federal Cassation Divisio@imma University Journal of Lavol. 2 No. 1) pp.
118 and 119.

®lipid.

9bid, p. 124.
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mechanism to end a family relationsffphis shows the legislature

omitted this ground intentionally.

However, abruptly, the Cassation Division made sksaf marriage one
ground for dissolution. In a Case betwé&®fro Shwaye Tessema vs. W/ro
Sara Lingandhe Court decided, disuse of marriage for a longppgecan

be a ground for the dissolution of marriage. Moerothe Cassation
Division strengthened this position in the Casewken F/Sillase vs.

WagayeGayem by stressing that;
ook INF NGCE W @Ay LI NG +HI0.PT AL LT -
0L T PLNT@T e hémh ALCH AILTLTA hAdA®-
POAON w7 AHPR 76 £101G LU ANC OGTL TFat .. (oW .
20398 h0-HANL.@ @A oo LI 10::»

“Marriage can dissolve either when the court desidivorce, or

when the parties start a separate life letting behitheir

marriage. This is underscored both in Article 76tled RFC and

the Cassation bench decision on file No. 20398.”
In fact, the Cassation Division stressed that nseparation will not end
marriage®™ however when the parties start a separate lifsngebehind
their relationship it will end family marriage. Nenwheless, the RFC in
nowhere recognizes disuse of marriage as a groondlissolution of
marriage. The position of the Cassation Divisionthis regard seems
searching théaw to what ought to beMoreover, even though we duly

3bid.

®Federal Supreme Court (2004 E.@)p F/Sillase Eshete Vs. w/ro Wagaye Gayem
FSC Cassation Division File No. 61357, Federal 8oma Court Cassation Division

Decisions (vol. 13, 2005 E.C) p. 125.

®Federal Supreme Court (2004 E.O)/ro Menia G/sillase Vs. w/ro Meseret
AlemayehyFSC Cassation Division File No. 67924, Federgr8me Court Cassation

Division Decisions (vol. 13, 2005 E.C) p. 147.
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appreciate that the position of the Division maysbend, such ground
should not appear unless the legislature opted t®od While the express
intention of the legislature can be fetched from ldw and its legislative
history, the Cassation Division’s blink that addadnew ground for
dissolution of marriage is therefore outside itaygkround. It has even
done this in the presence of several criticismst®rmposition. This has
made the Cassation Division’s move repugnant to ghaciple of

separation of power; and for this, one could havevards except saying

the Cassation Division discovered a new rule: theltimbus” Cassation.

3. Permanent Solution for the Problems

Under the previous section, though it is not exha@s criticisms are
made based on few selected decisions of FSC Carsdaitrision. Hence,
this section is devoted to proposing solutions tfee problems of the

Cassation Division.

3.1. Constituting the Division through specializedivisions

Nowadays, the Cassation Division has no specialiteidions. A single
division decides all criminal, civil, commercial @énlabor cases.
Moreover, the judges in all cases are the samepéefoethe change of
one or two judges. This is withessed in all volum&ssample survey
made on recent reported Cassation Division de@swmtumes moreover
shows the same. A survey made on cases reportethebyassation

Division shows the following empirical result.

S. | Name of| Volume 12 | Volume 13 Volume 14
N | Judge in% in% in %
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©) O JO olO | a4 8O ol0O | 4 ®
1 | Tegene |41.0|29.4|17.64 | 19.35| 36.36] ------o ------—- 8.33
Getaneh | 2 1 - -
2 | Hagos 89.7| 94.1| 70.58| 6451 63.6
Woldu
3 | Almaw 89.7 | 100 | 88.23| 96.77| 95.45 93.383 100 91.6
Wole 4
4 | Ali 92.3| 88.2| 88.23 | 93.54| 90.9 86.66 100 91.66
Mohamm 3
ed
5 | Birhanu | 33.3| 23.5
Amenew 29 | e | e -
6 | Teshager| 48.7 | 32.3| 41.17 | 35.48| 36.36) 86.66 100 100
G/Sillase 5
7 | Dagne 33.3| 5.88
Melaku | | | - | e - - -- -
8 | Tsegaye | 5.12| ----- 5.88
Assmama| | ----- -- -- -- - -
w -
9 Nega 28.2| 55.8| 94.11 | 100 90.90
Dufisa 82 - -
10 | Adane 28.2 | 61.7 | 76.47 | 90.32| 86.36/ 86.66 ------ 91.66
Niguse 0 6
11 | Abdulgad| 5.12 | ----- 11.76
ir | - - -
Mohamm
ed
12 | Hirut 256 | 5.88
Melese -- - - -- - -
13 | Tafese 256 | 2.94| 5.88
Yerga -- -- -- - -
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14 | Mustefa | ----- | ---- 86.66 | 85.71 58.33
Ahmed el e - -

15 | Tehlit | - | ----- 6.66 | ------- 16.66
Yemsel | --- |- |- - -

16 | Mekonne | ----- | ----- 20 42.85 33.33
G/Hiwot

17 | Retta | ----- | ----- 26.6 14.28 8.33
Tolosa - -- -- - -

Table 1. Judges sitting in reported cases from Voime 12-14.

The table shows that if one judge participates oimcéhe cassation
division, it is most probable that he will partiate in other cases. For
instance, in Volume Twelve among the judges thatigiated in
disposing contractual cases, it is only two whighmbt participate in the
disposition of criminal cases. In addition to trasjudge that participates
in greater percentage in deciding civil case aBi@pates in disposing
many criminal cases as well. The vice versa is #&ige. If a judge’s
participation in the volume is lower in percentagea certain category,
most probably his participation in other types ab&s is minimal. The
same is observed in volume thirteen and fourteemeré&fore, this
indicates that there is no specialization in thegason Division among
judges. It seems the appointment is random withoomhsidering
specialization/concentration of a judge in a cartakea of law.

To the opposite, an individual cannot specializevary area of law. This
may be taken as against the principle of divisioh labor and
dispensation of quality justice. Therefore, it mportant to appoint
certain judges that special knowledge in a givesadior proper and
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expeditious dispensation of cases. Such divisionldvbelp a judge to
master a certain area so that the possibility okingaerrors would be
mitigated. In this regard, the Federal Supreme Cmay adopt such
precedent as a rule in the present set up simpigdigucting who should
sit on certain category of cases. On the other harmther countries such
as France and ltaly, it is possible to divide thesgation Division in to
several divisions. Moreover, if such kind of ingtibn is opted for, and a
case that has interdisciplinary nature comes befthee Cassation
Division, the divisions can exchange judges thacilize in certain

areas with a view to effectively disposing the caiskand.

In this regard, if a decision to constitute varialigsions is reached, it is
important to make a need assessment and clustegrmat certain broad
categories. In this regard, so far, the Federalré&Sne Court reported
cases where it passed binding decisions in fourtedmmes. In these
volumes 1,265 cases are reported. If we see thee stfacases in
accordance with the criteria used by the Federare3ne Court in its

reports for classification it looks as follows:

No. | Category No. of| % Nature of
reported cases Cases

1 Employment and Labor Law 210 16.6 100% Civil

2 Civil Procedure 188 14.865 100% Civil

3 Family and succession 165 13.04 100% Civil

4 Contract 163 12.88 100% Civil

5 Criminal 101 7.98 100% Crimina

6 Property 77 6.08 100% Civil

7 Others 66 5.21 95.45% Civil
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4.5% Criminal
8 Jurisdiction 64 5.05
9 Extra Contractual liability and 50 3.95 100% Civil
unjust enrichment
10 | Tax and Customs 44 3.47 84.09% civil
15.9% criminal
11 Execution of judgments 44 3.47
12 | Commercial Law 43 3.39 100% Civil
13 | Bank and Insurance 28 221 100% Civil
14 | Agency 15 1.18 100% Civil
15 | Intellectual Property 7 0.55 85.71% civil
14.28%
criminal
Total 1265

Table 2. Number of reported cases in category

The table shows that the lion’s share is taken diol related cases,
followed by cases on civil procedure. Moreover, ¢lassification shows
that some group of cases headed in a special lpddmn readers
convenience can be seen by similar specializegidivs. For instance, it
is possible to see cases on civil procedure, costra&xtra contractual
liability, agency, property and intellectual progyein the same category.
In addition, most cases categorized @shers (63 out of 66) and those
that relate in the headingJdrisdictio (62 out of 64) require
specialization in civil law, while very rare reqeirspecialization on

criminal law.

67



The writers assume that, the numbers reflect teelead in the Cassation
Division. Due to this, they recommend a divisiorattispecialized on
employment and labor law to be constituted. Moegpas it is not
possible to constitute a division for every catggand for justifications
associated with their relatedness it is recommeniedonstitute a
division that specialized ocivil law with judges that specialize on civil
law. This is done by clustering group of cases ket a civil law nature.
In association with this, in France, one can shasearate division that
specialized incommercial law However, the number of cases reported
on commercial law, including cases on bank and rarste only
constitute 5.6%(71) of the cases reported. Thiscatds that it is not
necessary to establish a special division for corimlematters for the
time being. Therefore, having this in mind the anst recommend if a
specialized bench on civil law is constituted hgvihe power to see
including, but not limited to cases on contracyjilgprocedure, law of
extra-contractual liability law and wunjust enrichme property,
intellectual property, family and succession, comuia matters, bank
and insurance, and agency. This will constitute eniian 60% of the

cases reported.

Lastly, by considering the special nature of the fais important to
constitute a division that specializes in crimilal. In fact, the share of
cases decided on criminal law, including those wrtminal nature of tax
and customs (only 7 cases), in the categoryQ@thérs (only 3 cases)
and on the category nominatddtéllectual property (only 1 case) is not
greater that 10% of the cases decided so far. Hemvéwve special nature

of the law dictates the constitution of a sepadatesion on criminal law.
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Furthermore, rather than enforcing recent propdsad&lopt the devise of
negative screening in the Federal Supreme Couddflaa Division, it is
better to divide the Division into specialized drens and see the

possibility of minimizing the burden on the CassatDivision.

3.2. Employing Legal Assistant for each specializedivisions

A legal assistant is broadly defined as a profesdicqualified by
education, training or experience to do work oégal nature under the
supervision ofa superior (emphasis adde¥)In this regard, the term
paralegal is mostly attached to assistants tha gid for attorney?’
However, this would not mean that legal assistaatsot work in courts
by adding judges in researching. They can be ereglay courts so that
they can aid judges in their function to interpl@ais. It is a general
knowledge that the main functions of legal asststamclude conducting
legal researches and proof reading legal docuni®fisst and for most,
legal assistants can play an important role infigdd of research. They
can assist judges in searching for the meaninghef law. These
paralegals may devote their time in searching fog tmeaning by
examining legislative history, the experience dfevtcountries, the costs
of flaw in the economy, etc.. Judges who are o court routines
and case congestion will have additional arm fosistance on
researching. This, on the other hand, in additmrnelping the proper

disposition of a case will widen the scope of resean the field of law

.. L. Edwards and J. S. Edwards (2002), Introductio paralegal Studies and the
Law: A Practical Approach, (West Legal Studies, YSA 1.
67 i
Ibid.
®81bid, p 7.
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in the Ethiopian legal system. Moreover, slighttaiig in citation of laws
can be corrected through recommendations madeebletfal assistants.
This will also aid perfectness. Therefore, by emiplg legal assistants
the Cassation Division can mitigate flaws on itsisiens.

Furthermore, appointing paralegals in the FSC Gass®ivision can

play a greater role in nurturing future judges asated in basic
knowledge in the area they work on. A legal asststhat work in the

Cassation Division would most probably not remdieré for life. At

some point, s/he could be appointed as a judgewsrl courts. S/he may
fit the post in the recruitment process. In additiafter acknowledging
his/her competence, the Division may recommend foma post as a
judge in lower courts. In such instances, the losmurts may find a
professional having broad knowledge in the area sfbecializes. This
will in fact help the justice machinery on the atlrand. Through this,
the proper enforceability of past decisions of @assation Division can

also be ensured as, probably, s/he has a firsthramaledge.

3.3. Appointing Advisory Board for Each Specializedivision

As it is indicated in previous discussion, justicats strict sense can be
done only if the Cassation Division avoids flaws. do this, the Division
must be able to see the holistic picture of the @shand. And, most of
the time, the cases may need in-depth investigatimahthe opinion of
other fields of specialization. Hence, this facttigates the need of an
advisory board that could advise and assist thesdfia® Division on

matters that appear before it for interpretation.
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Since the main purpose of constituting an advisagrd is to assist the
judges to have a holistic picture on a certain enathe members of the
board must be from different sectors. The writeefielve that, though
members may vary depending on different matters, ibard should
include as representatives of university profesgmsspecialize in law, a
representative from Ministry of Justice, Justiced abegal Reform

Institute, lawyers associations and economics psid@als

association§’ The board established in this way must be a peemta
advisory board for a specific term which would gittee necessary
recommendation for the Division on the interpretatof the law. In this

regard, the board will give its learned recommeiodadn the question of
interpretation sent for it by the Cassation Diusio

At this juncture, it is important to note that thigard is not established to
dispose of a case, neither its way of looking at ldw would bind the

Cassation Division. Rather, the board will simpé/requested to brief its
view on the interpretation of a certain provisiohtlee law when the

Cassation division believes that the interpretatioin the disputed

provision would have a significant impact on thgdesystem and the
economy. Note that the case is not given to thedod@onsequently, the
board will send its view on the matter, togethethwis reasoning. The
Cassation Division then can see the view of therdgoand take its

position after seeing what was proposed. Theretbeerole of the board

would resemble the role of the Council of Consiiodl Inquiry.

®Based on this composition, we can understand that hoard may have both

permanent and temporary members. For examplese ttepresentative of the private
sectors and associations who may be lawyers orlawyers shall be temporary

members. Their membership to the board shall beriohated based on the case which
needs interpretation.
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3.4. Awakening the Judicial Administrative Council

Currently the Federal Government has a Federatiddididministration
Council which is comprised of personnel from difflet organs and
authorities, including judged.The Council, apart from other functions,
has the power and duty to nominate candidatesufdggship, issue of
judges’ code of conduct, rules of disciplinary prdare and periodically
evaluating the judicial activities of the federabucts and judgeS.
Though these power and duties have a paramounfoulaptness they
are not yet implemented/exercised to the requiegdll Even more, there
are complaints about the Council's lack of commitinéo dispose
disciplinary complaints brought against judg&sMoreover, there is no
recent detail evaluation made on federal courts jaddes. Hence, the
writers keen to urge the need of awaking the Cduaciachieve the

laudable intention behind its establishment.

3.5. Evaluating the performance of the Cassation WRision and
Proposing Solutions
Given the current working system of the Federalr&ume Court, there is

also a need to establish another ad hoc comriitteleich could be in

“Amended Federal Judicial Administration Council didishment Proclamation No.
684/2010, Article 4(1).

™ Amended Federal Judicial Administration CouncitaBishment Proclamation No.
684/2010, Article 4(1), Article 6.

P eZCAC IR DAL 0TSO0 d. 35 AR RILAPoom@ IR 5:: The
complaint is that the Council did not dispose a plaimt brought before seven years
against five Federal Supreme Court Cassation Divigidges so far. However, to the
writers view the Council was supposed to disposepeditiously: in favor or against

the judges.

3 One question that could be posed at this juncisirthe necessity of an ad hoc
committee in light of the existence of the fedgualicial administration council which
is in charge to conduct a periodic evaluation & fhdicial activities of the federal
courts and judges. The writers duly appreciatefdasbut we equally believe that since
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charge of assessing the management, performancgakithg system of
the court in general and the Cassation Divisioparticular. Hence, to
enhance the efficacy/correctness of the Divisitve, €Court must look
back at what the Division has done. To do this,whiters believe that it
is necessary to establish an ad hoc committeediniae the management
and performance of the Federal Supreme Court irergérand the

Cassation Division in particular.

4. Conclusion

Separation of power is a cardinal rule under th&@ELITonstitution. This
bedrock principle on the other hand dictates the ob the three organs
of government. In providing so, the Constitutionegonot allow the
judicial branch to interfere with the powers of tlegislative branch. In
other words, the judicial branch is supposed tcksid interpretation of
the law. In this regard, the Cassation Divisiont thesumes the highest
burden to find the exact intention of the legistattand to create
uniformity in the legal system. This shows that Bigision must avoid
flaws in its decisions. In particular, it is impant to avoid mistakes that
result in the making new law under the guise adnptetation. In order to
do so, it is advisable for the Ethiopian judiciaecifically the Federal
Supreme Court to look back once in order to faeectmallenges of such
uncanny routes and flaws. In particularly, the diadli Administrative
Council should awake and respond to such amiss oppptely;
nevertheless, without disgracing the independentethe judges.

Furthermore, it is better if the Cassation Divisismonstituted in various

there is no such assessment until now the worki®éolo burdensome and it would be
fine if it is made by a separate organ solely distladd to get this duty done.
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divisions, such as, civil, labor and criminal. Suweanization will enable
the court to have specialized judges in a speaift@a. Moreover, as in the
case of other countries, it is recommended if awisady board
constituted of different professionals is formadigtablished in order to
help the Cassation Division. In addition, by takimgo account the
caseloads on the judges in the Cassation Divigiamsound to hire legal

assistants for judges.

74



The Impact of Transplanting Environmental Impact Assessment
Law into the Ethiopian Legal system
Dejene Girma Janka (PhD)*

Abstract
Legal transplantation is not a recent phenomenon. Besides, legal
transplantation happens everywhere. Once transplanted, laws may be
implemented effectively or partly, or disregarded altogether. In
Ethiopia, the EIA Law is the result of legal transplantation because
evidence shows that the government enacted the law due to some
external factors. Yet, at the moment, the law is implemented although
its implementation is selective. On the other hand, such selective
implementation of a transplanted law can eventually lead to the total

disregard of the law.

1. Introduction

The practice of legal transplantation® is a very old one.? Moreover, it is
an experience of virtually all legal systems since legal systems around the
world have developed through legal transfers.® In other words, legal

! The expression legal transplantation is known by different names such as legal
transfer, legal borrowing, legal importation, legal reception, etc. In this article, I will use
these expressions interchangeably.

2 See, for example, Alan Watson who says legal transplantation is as old as law itself;
Alan Watson mentioned in Daniel Berkowitz, Katharina Pistor, Jean-Francois Richard,
THE TRANSPLANT EFFECT, American Journal of Comparative Law, Winter, 2003, p
4-5; and Shah who argues that it started, probably, during pre-historic time right up to
interactions of the Greeks with the Egyptians, Anatolian, Mesopotamian, Persian, and
Indian civilizations; Prakash Shah, Globalization and the Challenges of Asian Legal
Transplants in Europe, Singapore Journal of Legal Studies, [2005] p 349.

® Prakash Shah, supra note 2, p 349; John Stanley Gillespie, Transplanting Commercial
Law Reform: Developing a ‘rule of law’ in Vietnam, Ashgate Publishing Ltd, England
and USA, 2006, p 3. See also Kingsley who argues that some laws have elements or
everything emanating from a borrowed source and most of the transplants stem from
lawyers reviewing law from “prestigious” jurisdictions in order to deal with legal issues.
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systems around the world have developed because they borrowed (or
were made to borrow) rules and institutions from one another. In this
regard, the Ethiopian legal system is no exception as it has been
transplanting laws from various legal systems. The Environmental Impact
Assessment Proclamation (EIA law hereinafter) is one of such laws. As
far as implementation is concerned, transplanted laws may be
implemented fully or partly, or they may be totally ignored thereby
producing the desired result fully or partly or just remaining on paper.

In this article, 1 will look at the success and failure of the transplanted
EIA law in our legal system to know what its impact is like in light of the
objectives it was meant for. To achieve this objective, this article is
divided into five sections. The first section deals with legal
transplantation and EIA in general and the transplantation of the EIA law
into our legal system. The second section deals with the effectiveness of
transplanted laws in general and of the EIA law in Ethiopia in particular.
The third section adumbrates the reasons for lack of full success of the
EIA law in Ethiopia. The fourth section discusses issues related to
prospects, if any, that will make the EIA law more effective. The final

section concludes the article with some recommendations.

Jeremy J. Kingsley, Legal Transplantation: Is This What The Doctor Ordered And Are
The Blood Types Compatible? The Application Of Interdisciplinary Research To Law
Reform In The Developing World—A Case Study Of Corporate Governance In
Indonesia, Arizona Journal of International & Comparative Law Vol. 21, No. 2, 2004, p
18.
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2. Legal Transplantation and Environmental Impact Assessment
2.1. Legal Transplantation

Nowadays, the practice of legal transplant/transplantation, either
through imposition or voluntary borrowing, is a widespread
phenomenon.* But, what is legal transplant/transplantation? So far,
different writers have tried to define the concept somewhat differently.
For instance, Watson defines legal transplant as “...the moving of a rule
or a system of law from one country to another or from one people to
another”.® In other words, legal transplantation refers to the transfer of a
rule or a system of law from one place/people to another place/people.
Others define it as “the transfer of laws and institutional structures across
geopolitical or cultural borders™.® In this case, legal transplantation is not

* See for example Brian Z. Tamanaha, A General Jurisprudence of Law and Society,
Oxford University Press, New York, 2001, p xii, 107; and Alan Watson, “Legal
Transplants and European Private Law”, mentioned in Weiguo He, Legal
Transplantation of “Piercing the Corporate Veil” to China, (Online article), p 15.
Moreover, legal transplantation is now increasing due to various factors. Firstly,
globalization is causing legal transplantation to happen because “it brings laws and legal
cultures into more, direct, frequent, intimate and often complicated and stressed
contacts. It influences what legal professionals want and need to know about foreign
law, how they transfer, acquire and process information and how decisions are made”.
Alan Watson, Legal Transplants, 1974, Edinburgh, Mentioned in Irma Johanna
Mosquera Valderrama, Legal Transplant and Comparative Law, International Law:
Revista colombiana de derecho internacional, Bogota, Colombia, 2003, p 264.
Secondly, large trading nations and international donor agencies are held accountable
for the occurrence of legal transplantation because they sponsored international legal
harmonization projects. John Stanley Gillespie, supra note 3, p 3.

® Alan Watson, Legal Transplants: an Approach to Comparative Law, mentioned in
Irma Johanna Mosquera Valderrama, supra note 4, p 264; and Weiguo He, supra note 4,
p11.

® John Stanley Gillespie, supra note 3, p 3. See also Galinou who defines legal transplant
or legal borrowing as copying and applying foreign institutions, regulations, etc; Eirini
Elefthenia Galinou, Legal Borrowing: Why Some Legal Transplants Take Root and
Others Fail, available online (posted on 7/1/2005), p 392; Nicholson who defines
transplantation of laws as an attempt to shift laws and institutions across borders
including where the politics of the donor and recipient vary; Penelope Nicholson,
Borrowing Court Systems: The Experience if Socialist Vietnam, the London-Leiden
Series On Law, Administration And Development, Netherlands, Martinus Nijhoff
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limited to the movement of legal rules alone; rather, it includes the
movement of institutions as well. So, seen in light of the second
definition, Watson’s definition appears narrow as the second definition
conceives legal transplantation not only as the transfer of legal
framework but also of institutional framework. There are some who
argue that the definition for legal transplantation should also include
“laws transplanted by a people from a foreign culture”.” This means,
people migrating from one country to another migrate with their laws and
they plant these laws into the local legal system of where they migrate to.
According to them, thus, such laws should also be taken as transplanted
laws. This implies that legal transplantation is not limited to what is
allowed or taken or imposed by authorities/institutions but also by
people.® Further, it is argued that legal transplant can happen even within
a state that has parties with divergent legal cultures.’ This means, for

example, legal transplant can happen in a federal state where its

Publishers, 2007, p 22; and Langer who seems to define, impliedly, legal transplant as
the circulation of legal ideas and institutions between legal systems but not in the sense
of “cut and paste” but through adaptation or “legal translation”. Maximo Langer, From
Legal Transplants to Legal Translations: The Globalization of Plea Bargaining and the
Americanization Thesis in Criminal Procedure, Harvard International Law Journal, Vol.
45, Number 1, Winter 2004, p 5.

" Prakash Shah, supra note 2, p 348-349.

8 Of course, this makes sense only if the rules the migrating people take with them have
force of law; that is, if they are felt binding at least by their members since, from
anthropological point of view, the meaning of law is not or should not be confined only
to rules created by authorities; rather, as inclusive of rules employed by the people to
regulate their relationships. This means, although not all rules are rules of law, some
rules people use to live by can be taken as legal rules even if they are not set by a
definite maker like a king or a parliament. See, for example, Malinowski who seems to
define legal rules as those rules which are felt and regarded as the obligations of one
person and the rightful claims of another, irrespective of their sources. Note that people
may feel certain rules to be binding or obligatory due to factors like psychological
motives, reciprocity, social relationships, and other social machinery. Brownislaw
Malinowski, Crime and Custom in Savage Society, Littlefied, Adams & Co, 1926, p 22-
55

® Penelope Nicholson, supra note 6, p 23.
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constituent parts may borrow legal ideas and institutions from one
another. For example, in Ethiopia, the Harari Regional Family Code,
unlike most other Regional Family Codes, recognizes polygamy.* If the
other regions take this concept and recognize polygamy as an institution,

then, we can say legal transplantation has taken place.

In any case, what we can understand from the above endeavors to define
the concept is the fact that legal transplantation can occur when there is a
movement of rules or institutions from one place/people to another
place/people irrespective of why, how, and by whom it happens. Yet, it
must be noted that such movement of rules and institutions should not
necessarily take the form of “cut and paste”. Langer argues that there will
be legal transplantation if legal ideas and institutions circulate between
legal systems in the form of adaptation or “legal translation”.** This
means, taking legal ideas and institutions from other legal systems and
changing/translating them in such a way that they become fit into one’s
own system amounts to legal transplantation. For example, if legal ideas
are taken from somewhere but their modus operandi in the receiving
country is changed, one can still talk of legal transplantation. The best
example here is the 1965 Civil Procedure Code of Ethiopia which was
taken largely from India-a country with adversarial system-but which is

being used in, by and large, an inquisitorial context.

19 Article 11(2), Harari Family Code, Proclmation No 80/2000, Harari People Regional
Government Negarit Gazetta, 13" Year, 2000. Harari recognizes polygamy because of
the religion of the people of the region which can be part of their culture.

1 Maximo Langer, supra note 6, p 5. Nicholson also, too, transplantation of laws and
legal institutions should not necessarily be complete and without transformation. This
means, part of laws and legal institutions may be transplanted or the transplantation may
happen in the form of transformation, as the case may be. Penelope Nicholson, supra
note 6, p. 22.
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2.1.1. Causes of Legal Transplantation

As stated before, legal transplantation is old but an increasing
phenomenon. Then, one may wonder what causes such phenomenon to
occur. The occurrence of legal transplantation may be attributed to
different factors. The first factor is the urge to develop one’s own legal
system.'? Nations borrow rules and/or institutions from one another if
they think that such practice would help them improve their systems. For
example, during the era of codification in Ethiopia, legal rules and
institutions were borrowed from a number of countries such as France,
Germany, UK, US, Japan, Switzerland, Brazil, India, Philippines, Israel,
Iran, and Italy.*® Moreover, legal transplantation can happen when it is
imposed by super powers (nations or institutions). For instance, colonial
laws were transplanted by colonizers into the legal systems of colonized
territories through imposition to serve their interests against the wills of
the local peoples.'* In addition, nowadays, powerful countries like the US
or the UK or institutions like the WB and the IMF can force the adoption
of certain laws or institutions. Further, as indicated before, migration can
also cause legal transplantation to occur. Therefore, one can conclude

that legal transplantation happens when there is internal motivation/need

12 For example, Schauer argues that demand for a law is one of the factors on which the
transnational and cross-border spread of law substantially depends. See Frederick
Schauer, The Politics and Incentives of Legal Transplantation, CID Working Paper No.
44, Center for International Development, Harvard University, April 2000, p. 2.

3 The 1950s and 1960s are taken as the era of codification in Ethiopian legal history
because virtually all its modern codes emerged during these periods. See Aberra
Jemebere, Legal History of Ethiopia 1434-1974: Some Aspects of Substantive and
Procedural Laws, Rotterdam; Erasmus University, 1998, p 196-208.

14 See Brain Z. Tamanaha, supra note 4, p 112-115.
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to import a given law or institution or an external force triggering the

importation of a law/an institution.™

2.1.2. Factors Determining Laws To Be Transplanted

We have seen that legal transplantation is now on increase. Moreover, we
know that legal transplantation, in the absence of force/pressure, involves
selection. For example, if Ethiopia wants to import a law regulating the
use of evidence, it has to choose from among the available options. The
question then is: what are the factors countries usually take into account
to choose the laws they transplant?*® In this regard, Watson lists prestige,
chance and necessity, the likelihood of effectiveness, and incentives as
some of the factors nations have to take into account to determine the

laws they will transplant.’

For example, since the end of the Second World War, and particularly
following the end of the Cold War, the US legal system is claimed to
have become the most influential legal system in the world as its
influences on the legal systems of other nations have ranged from general
influences on jurisprudential approaches to law to influences on specific
legal areas.’® In other words, because of its prestige, the US laws/legal

ideas were capable of influencing the legal systems of other nations.

51t should be noted here that as long as it is not motivated by the local people or their
authorities, laws transplanted by migrating people can also be taken as transplantation
caused by external pressure. Of course, the transplantation here is spontaneous because
it happens incidentally to migration.

18 Since this article deals with the impact of transplanting the EIA law into the Ethiopian
legal system, | will confine myself to the transplantation of laws alone, not of
institutions.

Y For more on this point, see Alan Watson, Legal Transplants, 1974, Edinburgh,
mentioned in Irma Johanna Mosquera Valderrama, supra note 4, p. 265-269.

18 Méaximo Langer, supra note 6, p. 1-2.
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Moreover, some laws are adopted because the receiving country needs a
law and no other better option is available to it. This is transplantation by
chance and necessity. For example, the reading of Ethiopian legal history
reveals that when Emperor Zara Yacob wanted to have a codified law to
avoid ruling by amorphous customary laws, the Fetha Negest was the
only codified law he had been able to know of, which he indeed
imported.”® At that time, the Emperor could not have known and

imported any other codified law.

Furthermore, laws that are expected to make legal institutions effective
are more likely to be accepted than laws that are not. This means, the
suitability of a law with national institutional framework can also
determine which law to transplant into a given legal system.?® For
example, it is very unlikely that laws requiring the jury system to operate
in our courts will be imported because they are not compatible with the

existing arrangement in the country.

9 Emperor Zara Yacob (who ruled the country from 1434-1468) wanted to have a
codified law than using these customary laws. As a result, he ordered the Ethiopia
Orthodox Church men to prepare a code and they produced a code called Fewis
Menfesawi. However, this Code was far from meeting the expectations of the Emperor
as it failed to comprehensively regulate the existing legal problems of his time. Then, a
religious person from Egypt informed him of the existence of a better law book in
Alexandria, Egypt. Soon, the Emperor ordered his informant to bring him the law book
which was imported later on. That law book is the Fetha Negest, the most
comprehensive law book (code) of its time. Since then, the Fetha Negest was applied to
both civil and criminal matters in our legal system until Ethiopia adopted its modern
codes in the 20™ century. For more on the discussion in this paragraph, see Aberra
Jembere, supra note 13, p 183-190. To add one more example, in early 1970s, countries
of the world had no choice, although there was a need, but to use at least the ideas of the
National Environmental Policy Act (1969) of the US which introduced, for the first
time, the idea of prior environmental impact assessment to protect the environment.

% For more on this point, see Alan Watson, Legal Transplants, 1974, Edinburgh,
Mentioned in Irma Johanna Mosquera Valderrama, supra note 4, p 265-269.
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Finally, it is said that the existence of incentives-political, economic and
reputational-from the transferring countries and third parties is likely to
cause legal transplantation and determine which law to transplant.?* For
example, if Ethiopia thinks that it will get loans from the IMF/WB if it
transplants a given law from somewhere, then, it will do so because of
the benefits attached thereto. In this regard, one can mention the current
EIA law of Ethiopia, to be discussed later, which was made because of

the incentives attached to its enactment.

2.2. Environmental Impact Assessment and the EIA Law in Ethiopia
Environmental Impact Assessment is defined as a process of anticipating
or establishing the changes in physical, ecological and socio-economic
components of the environment before, during and after a proposed
action, as well as evaluating the impacts of all reasonable alternatives, so
that undesirable effects, if any, can be eliminated or mitigated.? In
Ethiopia, it is defined as the methodology of identifying and evaluating in
advance any effect, be it positive or negative, which results from the
implementation of a proposed project or public instrument.”® According
to both definitions, EIA is conceived as a tool to consider environmental
values in the course of making decisions. Incidentally, it is worth noting

*! Ibid.

2 See D.K. Asthana and Meera Asthana, Environment: Problems and Solutions; S.
Chanda and Company LTD, India, 1998, p 336; John Ntambirweki, Environmental
Impact Assessment as a Tool for Industrial Planning, included in Industries and
Enforcement of Environmental Law in Africa, UNEP, 1997, p 75; H.V. Jadhav and S.H.
Purohit, Global Warming and Environmental Laws, 1% Edition, Himalaya Publishing
House, Mumbai, 2007, p 10; and Duard Barnard, Environmental Law for All: A
Practical Guide for the Business Community, The Planning Professions,
Environmentalists and Lawyers, Impact Books Inc, Pretoria, 1999, p. 179.

2 Article 2(3), EIA law of Ethiopia, No. 299/2002 (emphasis added). Public instrument
refers to a policy, a strategy, a programme, a law or an international agreement.
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that the use of such tool to take environmental issues into account while
making decisions was first introduced by sec 102 of the National
Environmental Policy Act (NFEPA) of the USA in 1969.%* Since then,
the idea of EIA has been transplanted in numerous legal systems around
the world. Hence, today most developed and many developing countries
have some form of EIA.?®> This is true for Ethiopia, t00.”° Indeed,
Ethiopia’s earliest commitment to use EIA came into being when it
ratified the Convention on Biodiversity in 1994.>" Then, in 1995, the
FDRE Constitution came up with provisions impliedly requiring the use

of EIA.?® In 1997, Ethiopia took another important step by adopting its

2 NEPA mandates federal agencies to prepare and consider environmental impact
statement (EIS) before undertaking any major federal action likely to have significant
effect on the environment Robert V. Percival, Environmental Law, Statutory
Supplement and Internet Guide 2003-2004, ASPEN Publishers, USA, 2003, p 873. For
detailed discussion on the conditions attached to the obligation to undertake EIS under
sec 102 of NEPA, see Steven Ferry, Environmental Law: Examples and Explanations,
4" Edition, Aspen Publishers, Austin, Boston, Chicago, New York, and The
Netherlands, 2007, p 88-96. Of course, the use of EIA as a tool for decision is not recent
as, for example, the U.S. Army Corps of Engineers had developed techniques and
methodology for impact assessment as early as 1870. See D.K. Asthana and Meera
Asthana, supra note 22, p. 336.

> Mark Lancelot Bynoe ‘Citizen Participation in the Environmental Impact Assessment
Process in Guyana: Reality or Fallacy?’, 2/1 Law, Environment and Development
Journal (2006), p. 34, available at http://www.lead-journal.org/content/06034.pdf. This
is why it is being argued that the legal requirement of EIA is now one of the principles
of environmental law with universal acceptance. See John Ntambirweki, supra note 22,
p 75; the Rio Declaration (1992) and the Convention of Biodiversity (1992) both
recognizing EIA.

% Actually, being one of the poorest countries in the world, Ethiopia is supposed to
make, and is making, a number of decisions to bring about economic betterment. This in
turn upgrades the importance of EIA as a tool for throwing environmental values into
decision-making processes.

" Article 14(1)(2) of the convention requires every contracting party to use EIA to
protect and conserve biological diversity

8 For example, article 92(2) of the FDRE Constitution states that “the design and
implementation of programmes and projects of development shall not damage or
destroy the environment”. Article 92(4) of the Constitution stipulates that “the
government and citizens shall have the duty to protect the environment”; Article 43(1)
recognizes peoples’ right to sustainable development; and Article 44(1) recognizes
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National Environmental Policy (EPE) which recognizes the need to use
EIA for the attainment of its goals.?® However, it was only in 2002 that
Ethiopia adopted an EIA Proclamation, one of the most important
environmental laws ever made in Ethiopia. First, it deals solely with EIA.
Second, it makes EIA applicable to projects and public instruments.
Third, it imposes on all persons the duty to make prior EIA in relation to
any actions for which prior EIA is required. Fourth, it strictly prohibits
the commencement of any project requiring EIA before appropriate
assessment is made. Fifth, it entrusts the power to ensure that EIA is done
and evaluate same to the Federal Environmental Protection Authority
(FEPA), now Ministry of Environment and Forestry, and regional
environmental agencies.*® That is why the EIA Proclamation could be
described as one of the most important environmental laws Ethiopia has

ever enacted.

2.2.1. Transplantation of the EIA Law into the Ethiopia Legal
System

Although our Constitution, with stipulations on the protection of the

environment, was promulgated in 1995 and Environmental Protection

Authority was established in 1995 with the view to ensuring

environmental protection, Ethiopia did not make an EIA law until 2002.

everyone’s right to live in clean and healthy environment. There is no doubt that the use
of EIA is of vital importance to fully enforce these constitutional stipulations. Indeed,
the discussion on the draft of the EIA law also reveals this fact.

% See the National Policy of FDRE, 1997. According to paragraph 2.1 of the EPE, the
overall policy goal of the EPE is realizing the right of Ethiopians to live in clean and
healthy environment and to bring about sustainable development.

%0 See articles 3, 7, 11 and 14 of the EIA Proclamation. After this article is written, the
FEPA was re-established as a Ministry of Environmental Protection and Forestry.
However, the Proclamation that establishes this Ministry has not yet been published and
put on sale. Hence, | have decided to keep the expression FEPA in this article.
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In 2002, however, it enacted the EIA law. One may wonder why the
country made this law in 2002 while it did not introduce it soon after the
promulgation of the Constitution or at least after the establishment of the
Environmental Protection Authority in 1995.

According to two officials at the FEPA, the making of the EIA law was
not motivated by internal needs; rather, it was caused and facilitated by
external pressure. The officials specifically mentioned financial
institutions like the WB as the ones responsible for the enactment of the
EIA law. They indicated that these institutions started demanding EIA as
a condition for the funds they were to release for government projects

which, in turn, made the government to submit to their demand. *

On the other hand, doing EIA to submit reports to these institutions
requires putting a legal framework in place because without legal
framework doing an EIA is very difficult, if not entirely impossible. For
example, one must know which actions are subject to EIA and which are
not; who a responsible person is for doing EIA; what the role of the
public is in the EIA process; who bears the cost of doing EIA; who
ensures that EIA is done properly; etc. Surely, entertaining these and
other issues requires putting a legal framework in place. Therefore,
Ethiopia had no choice but to introduce an EIA law to deal, at least, with
some of these issues and ultimately to show to institutions like the WB
that it was ready to do EIA to get their supports. This is how the current

EIA law came into being.

1 | made conversations with two officials of the FEPA who demanded anonymity.
Although the conversation took place in 2009, | deliberately omitted the exact date of
the conversation in accordance with their demands.
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With regard to its source, the drafting history of the EIA law does not
expressly mention from where it was taken. However, it is clearly
mentioned that the practices of different countries and international
institutions were used to prepare a draft EIA law and introduce the
procedure of EIA into Ethiopia.®* Thus, there is no doubt that the rules in
the EIA law are transplanted rules. For example, although it is not said
explicitly, the rules of WB on EIA might have been used because the WB
was one of the external forces that caused the government to introduce
the system of EIA. This is so because it is mentioned, in the legislative
history of the law, that the practices of international institutions were
used, whereas the WB is one of such institutions with experience in
relation to EIA. For example, the WB has guidelines on EIA. In any case,
what we can understand from this is the fact that the EIA law was not

prepared based on the existing realities in Ethiopia.

The message from the preceding paragraphs is clear. However relevant it
might be, the motive behind the introduction of the EIA law was not to
protect the environment as such. Rather, it was made to respond to the
demands of external factors/actors. Thus, one may conclude that the
transplantation of the EIA law into the Ethiopia legal system is
attributable to some influence from the above institutions. The influence
may be seen as undue on the government because without EIA they
started refusing to fund government projects, whereas the government

could not afford to lose their aids because of the size of such aids and its

%2 See the discussion on the draft EIA law on 31 October 2002 by the concerned
parliamentary committee and stakeholders. The document containing this discussion is
available at the archive/library of the House of Peoples Representatives.
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incapacity to fund some of its mega projects from its own treasury. On
the other hand, legal transplantations that are motivated by external
forces such as international institutions are often understood as

impositions than voluntary act.®®

3. Effectiveness of Transplanted Laws

Generally speaking, a transplanted law either through internal motivation
or external pressure may be implemented effectively, or ignored
altogether, or formally observed but practically disregarded, or
selectively applied.>* Firstly, the transplanted law may be used and
applied indiscriminately in the intended fashion. In this case, the law will
be fully effective and it will have the desired impact. This is likely to
occur when transplantation is triggered by internal needs. Under such
circumstance, transplanted laws will not remain on paper; rather, they
will actually be used in practice.* For example, in Ethiopia, different
legal ideas are being taken from abroad in the field politics (election)
from time to time and these ideas are rigorously used because their

introduction is motivated by internal needs.

Secondly, transplanted laws may be ignored altogether. According to
Kingsley, this happens when external forces trigger legal transplantation
to occur because they assume, among others, the existence of certain

institutional, cultural, or political realities in the receiving country which

% Jeremy J. Kingsley, supra note 3, p 516.

* For discussion on the impacts of transplanted laws and some of the points raised in
this section, see generally KATHARINA PISTOR, THE STANDARDIZATION OF LAW
AND ITS EFFECT ON DEVELOPING ECONOMIES, American Journal of
Comparative Law, Winter 2002, p. 10.

% For more on this point, see Daniel Berkowitz and others, supra note 2, p 2-3.
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in fact do not exist or are not properly developed.*® Interestingly,
transplanted laws may still be rejected, if they are caused by external
factors, even when it happens between nations that are very close
politically, culturally, developmentally, and economically, which, in turn,
implies that the rejection will be more serious if legal transplantation
happens between nations which are not politically, culturally,
developmentally, and economically close.®” This is so because it will be
difficult to consume the transplanted laws as they are based, when they
were formulated, on different political, cultural, developmental, and
economic realities than those existing in a country receiving the
transplant.®® In any case, under such circumstance, the transplanted law
brings about no change to the existing realities in the receiving state. This
means, the law will be totally ineffective; it will remain on paper and will

have no impact at all.

% Jeremy J. Kingsley, Supra note 3, p 510-512. According to PISTOR, rules that are
imposed may cause domestic resistance thereby leading to ineffectiveness.
KATHARINA PISTOR, supra note 34, p 2. According to Watson, a law may be
transplanted from a country which has very different political, social, economic, and
religious conditions and yet be effective. However, this point presupposes that the
transplantation is voluntary. Alan Watson, Legal Transplant: an Approach to
Comparative Law, mentioned in Weiguo He, supra note 4, p. 11.

%7 Jeremy J. Kingsley, supra note 3, p. 514.

% In fact, there are some writers who argue that legal transplant is not possible at all.
For example, Legrand says, ‘since rules cannot travel, ‘legal transplants’ are
impossible.” Pierre Legrand, “What ‘Legal Transplants’?”mentioned in Weiguo He,
supra note 4, p 14. Of course, this is an extreme position. Moreover, in this context, the
argument is not that legal transplants cannot be successful at all because it is possible.
What it means is that if it is to be successful, then it requires more than taking laws. For
example, it requires training domestic experts in the field establish the necessary
institutional framework for its enforcement, make subsidiary laws to enforce it, have
political commitment to use the law, etc. However, if these things are not done, the
effective implementation of a transplanted law is unlikely. See generally Jeremy J.
Kingsley, supra note 3, p. 516.
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Thirdly, and closer to total rejection, transplanted laws may be observed
formally but be circumvented in practice. This type of observance of the
law is called “creative compliance.” For example, transplanted laws may
be made in general terms leaving too much latitude for interpretation.
This makes the application of the law difficult because its scope will be
broad and law enforcer may not know what is include and what is not.
Moreover, for “creative compliance”, it is possible to exclude important
actors/areas from the coverage of the transplanted law to make it
ineffective. In both cases, the desired result of the law will not be
obtained. This again is likely to happen when transplantation is not based

on internal needs/initiatives.

Fourthly, and somewhere in between full implementation and total
rejection, transplanted laws may be applied only selectively. This means,
while some actors/actions are regulated by the law, others are not. For
example, in Ethiopia, while EIA is done for projects, public instruments
(laws, policies, programmes, etc.) are not subject to EIA. Similarly, while
some project proponents do EIA, there are many project proponents who
do not do EIA. These are good examples of selective application of a law.
As far as the impact of such law is concerned, there is no doubt that it
will affect the behaviour of those who are subject to it. Nevertheless,
such application of the law will eventually lead to “‘creative compliance’
than to true compliance thereby, eventually, denying the law the
opportunity to produce full impact.

Now, when we consider the reality of transplanted laws in light of the

above discussions, it is argued that, generally, they are quite ineffective
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and thus have very limited impact.*® This means, usually, transplanted
laws do not have the impact they are meant for. This is bound to happen
because making these laws effective requires a number of things. For
example, they must be meaningful in the context in which they are
applied so that citizens will have an incentive to use them and also
demand institutions to enforce and develop them.*’ If the laws do not
make sense to citizens of a given place, then, they will not be effective or
may be less effective. For example, in Ethiopia, laws requiring the use of
family name were imported in 1960 with the introduction of the Civil
Code. Yet, more than half a century later, these laws are not in use
because they are totally at odds with the prevailing realities in the
country. Moreover, there should be preparedness by the receiving country
to use and develop transplanted laws. For example, one of the problems
in Ethiopia in relation to the EIA law is the fact that few people
understand environmental law in general and EIA law in particular. If
this is the case, then, it is easily discernible how difficult developing and
effectively implementing the law would be. Therefore, importation of a
law, however good it might be, does not necessarily guarantee effective
implementation. If there is no conducive environment for its
implementation (such as citizens’ demand and legal intermediaries that
can understand, apply and develop the law), its ineffectiveness will be

inevitable.

With the preceding discussions in mind, it would be appropriate to
consider the fate/impact of the EIA law of Ethiopia. In which of the

* Daniel Berkowitz and others, supra note 2, p. 1.
“1d., p. 2-3.
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above categories does it fall? Is it totally ignored and, hence, producing
no impact at all? Is it observed constructively? Is it applied selectively?
Or, has it been used fully and thus been producing the desired results?

The following section will answer this question.

3.1. Implementation of EIA law in Ethiopia

A cursory look at our system of EIA or the impact of the EIA law, in
light of the previous points, forces one to make a quick conclusion that
the law is neither totally ignored nor fully implemented. As a result, its
impact is somewhere between the impact of total rejection (that is, no
impact at all) and full implementation (that is, having the desired
impact/effect). In the following paragraphs, | will make clear what the
impact of this law is like in a situation where it is neither totally rejected

nor fully enforced.

To begin with, the system of EIA is working in Ethiopia at least for some
projects.* Of course, some officials at the FEPA may be tempted to
argue that all projects that are subject to EIA are passing through EIA.*

While this may be an exaggeration, one cannot deny that there are

! Interviews with Ato Solomon Kebede, Head of the EIA Department, FEPA, on 7 and
8 September 2009, Ato Abraham Hailemelekot, EIA Expert, FEPA, on 24 August 2009;
and Ato Wondosen Sintayehu, Acting Head, Environmental Policies and Legislation
Department, FEPA, on 24 August 2009. | have checked the currency of this information
from the legal department of the Ministry of Environment and Forestry on 04 February
2014 and | have been informed that there has not been any appreciable change in this
regard.

“2 Tewolde Berhan Gebre Egziabher, Director General, Ethiopian Environmental
Protection Authority, Public Lecture on 7 May 2009. However, some people at the
FEPA agree with what the director said only in part. For a more detailed discussion on
the practice of EIA in Ethiopia, see generally, Dejene Girma Janka, Environmental
Impact Assessment in Ethiopia: Laws and Practices, University of Alabama, (PhD
Dissertation), p. 153-190.

92



The Impact of Transplanting EIA Law...Dejene Girma

proponents who are willing to do EIA for their projects in accordance
with the EIA law.*® Moreover, there are times when non-observance of
the EIA law leads to stoppage of a project. In this regard, mentioning one
example seems relevant. Some time ago, a certain investor wanted to
establish oil planet to produce bio-fuel in Babille, a protected area for its
biodiversity richness.** In accordance with the EIA law, therefore, he
wanted to do an EIA before he commenced implementing his project.
Then, he approached the Ethiopian Institute of Biodiversity Conservation
(IBC) to help him in this regard. However, the IBC informed him that the
area was already studied and no development activity could be
undertaken in Babille unless it would be for the good of the area itself.
But disregarding the advice of the IBC, the investor conducted an EIA
and submitted his report to the FEPA for evaluation. The FEPA also
looked at the report in accordance with the existing legal framework and
ordered the investor to make some modifications before he was issued
environmental clearance. However, the investor never reappeared before
the FEPA again with the required modifications. Instead, he went ahead
with his project and started removing the forests in the area.* This led to
a dispute between environmental groups-the IBC, FEPA, Ethiopian
Wildlife Development and Conservation Authority (EWDCA), and some

“* Moreover, Ato Solomon Kebede, Head of the EIA Department, FEPA, indicated that
some investors are willing to do (and they actually do) EIA before beginning to
implement their projects because they want to discharge their obligations under the EIA
law. Indeed, he indicated that these investors could refuse to do EIA with almost no
consequence; yet, they do it because they want to respect the law. Incidentally,
according to article 3(1) of the EIA law, no person can commence the implementation
of any project that requires EIA, in accordance with the directives to be issued by the
FEPA, before obtaining authorization from the FEPA or the relevant regional
environmental agency.

“ Babille is a sanctuary of many endemic animals particularly elephants.

% It was said that thousands of hectares of forests were cleared before the matter was
stopped.
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NGOs like Forum for Environment, on the one hand, and the investor on
the other. The dispute was very serious and it went all the way long to the
Office of the Prime Minister. After a year and half, it was resolved in
favour of the environmental groups although the investor fled the country

before such resolution was made.*®

What we can understand from the above story is the fact that there are
times when the EIA law is in fact made to work. It is the non-observance
of the EIA law that made some of the environmental groups like the
FEPA to join the dispute and challenge the measures taken by the
investor. Knowing that he would lose the case, seen in light of the EIA
law, the investor also eventually abandoned his project and fled the
country. This means, the desired result; that is, stopping the project under

such circumstance, was obtained.

In the case of willing actors, that is, those persons who do EIA willingly,
it is the mere existence of the EIA law that makes them do EIA before
they start implementing their projects. Obviously, if the law did not exist,
they would not do EIA because they would not have any obligation to
discharge.

Therefore, although no one can say that the EIA law is having all the
desired impacts it was meant to have when its transplantation was

triggered; that is, avoiding or minimizing actions that have adverse

*The information in this paragraph was obtained through interview from Ato Solomon
Kebede, supra note 41, Ato Fanuel Kebede, Senor Wildlife Expert, Ethiopian Wildlife
Development and Protection Authority, 31 August 2009, and some people at the IBC
who demanded anonymity, 1 September 2009.
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impacts on the environment, equally no one denies that it is having
certain positive impacts. It is producing some changes in behaviour of
persons although that is, as we will see below, only under limited
circumstances. This goes in line with what was mentioned before; that is,

the effectiveness of transplanted laws is very limited.

On the other side of the fence, however, there are times when the EIA
law is not used in practice.*’ In fact, the ineffectiveness of the EIA law is
more glaring than its effectiveness (implementation) because most of the
purposes it was enacted for have not been served.*® This means, actions
(projects and public instruments) that may have adverse impacts on the
environment are not being avoided or minimized as they should be. The
major factors contributing to the failure of the EIA law include the
absence of subsidiary laws to implement the EIA law, lack of EIA for
government funded projects unless some kind of external aid is required,
the performance of EIA for some projects after the commencement of
their implementation, the absence of EIA for public instruments, and the
government’s lack of adequate political commitment to fully implement

the EIA law.*® Some of these factors will be discussed below.

First, the EIA law is a very general law. For example, it provides for
public participation in the EIA process. However, from the general
stipulations of the law, it is difficult to know what the term public refers
to, whether or not the public can participate in the EIA process at every

stage, the mode of involving the public in the EIA process, etc.

*" Interviews with Ato Solomon Kebede et. al., supra note 41.
* Ibid.
*“ Ibid.
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Therefore, even a modest (putting aside effective) implementation of the
EIA law imperatively requires the issuance of implementing laws casting
light on such issues. Cognizant of this fact, the legislature authorized the
Council of Ministers to issue regulations and the FEPA to issue directives
to implement the law. Nonetheless, more than a decade later, we still do
not have Council of Ministers’ Regulations to implement the EIA law.
Likewise, the FEPA did not issue the necessary directives to implement
the EIA law for six years after the enactment of the EIA law. However, in
2008, it came up with directives providing for the list of projects (not
public instruments, though) which are subject to EIA. Despite this, the
directives still have legal and substantive problems. To begin with the
legal problem, in our system law-making passes through five stages:
initiation, discussion, approval, signature, and publication. When we
come to the directives, first, they have not been signed by the
Chairperson of the Council whose signature is necessary for the
directives the FEPA issues. Second, and consequently, the directives
have not been published in the official newspaper for the publication of
federal laws; that is, the Federal Negarit Gazeta.”® This means, the
making process of the directives is two steps short of consummation. As
a result, legally speaking, the directives are not yet a law. Of course, in
practice, directives are not published in this newspaper although they are
applied as laws. But, signature is indispensable. Thus, the FEPA

directives could be treated as a law if they were signed by the chairperson

0 Article 2(2) of the Federal Negarit Establishment Proclamation of 1995 states that
[a]ll Laws of the Federal Government shall be published in the Federal Negarit Gazeta.
Then, under article 2(3), it adds; All Federal or Regional legislative, executive and
judicial organs as well as any natural or juridical person shall take judicial notice of
Laws published in the Federal Negarit Gazeta. If federal laws are not published in this
newspaper, then no one is supposed to take judicial notice of their existence. See
Federal Negarit Gazeta Establishment, Proclamation No. 3/1995.
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of the Council.®! In default of signature, project owners can legitimately
claim that there is no law that, as envisaged by the EIA law, provides for
list of projects that are subject to prior EIA but a draft law and, hence,
refuse to do EIA.

The substantive problem of the FEPA directives pertains to its scope.
They are not comprehensive for two reasons. First, the directives do not
provide for list of public instruments that should pass through EIA.
However, the EIA law requires the FEPA to issue directives specifying
public instruments that should pass through EIA. It is, therefore,
unfortunate that, more than a decade later, there are no such directives
put in place. Moreover, this is a big below to the effectiveness of the EIA
law because EIA for public instrument is, as some convincingly argue,
very important to ensure environmental protection.* What this means is
that the making of public instruments is not required to be preceded by
EIA. Second, the 2008 directives deal with projects that are subject to
EIA only selectively. There are projects that can be properly subjected to

EIA but which are left out. For example, while housing development

*! In fact, the FEPA claims that it can use these directives as law despite the fact that the
requirement of signature is not yet met. Of course, this makes sense because the Prime
Minister was part of the approving body (the Council) when they were approved. So, to
fail to use them as if they were not laws because they are not signed by the person who
participated in their approval may not make sense.

>2 There is an argument that since project-based EIA tends to occur after broader social
and economic policy decisions have been made and these prior policy decisions may
constrain the ability of project-based EIA to ensure environmental protection, there
should be a Strategic Environmental Assessment (SEA) for greater integration of EIA
processes with top level decision-making. SEA makes decision-makers consider
environmental values not only at project level but also at programmatic/strategic levels.
Indeed, SEA has now emerged as an important element in domestic environmental
decision-making processes. See Neil Craik, The International Law of Environmental
Impact Assessment: Process, Substance and Integration, Cambridge University Press,
Cambridge, New York, Melbourne, Madrid, Cape Town, Singapore, Sao Paulo, 2008, p.
155-156.
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projects by private investors, which are now expanding, are not subject to
EIA, similar projects are subject to EIA when government organs

undertake them.

Therefore, in the absence of specific laws to implement the general
stipulations in the EIA law, to think of the law to produce the desired
result to the full extent is not possible. The government could make such
laws to implement the EIA law if it wanted to. However, it does not seem
that there is adequate commitment to do so. In this regard, perhaps
making a comparison between two peer laws, yet in different fields,
seems appropriate. In 2002, Investment Proclamation No. 280/2002 was
enacted. Later on, Proclamation N0.373/2003 amended it. To facilitate
the implementation of the Investment Proclamation, as amended, the
Council of Ministers issued Regulations No. 84/2003. To further
facilitate the effectiveness of the Investment Proclamation, the Council
amended these regulations by another regulation, Regulation No.
146/2008.%* Finally, to enhance investment activities further, the 2002
Investment Proclamation and its amending Proclamation were repealed
and replaced by a new Investment Proclamation, Proclamation 769/2012,
which is supported by a new Council of Ministers’ regulations. Now, the
amendment of the Investment Proclamation No. 280/2002 by another
proclamation and the issuance of two regulations to enforce its
provisions, as amended, and the eventual replacement of this

Proclamation by a new proclamation and supporting it by regulations

% Investment Proclamation, Proclamation No. 280/2002, Investment Proclamation
280/280 Amendment Proclamation, Proclamation N0.373/2003, Council of Ministers
Regulations, Regulations No. 84/2003, Council of Ministers Regulations, Regulations
No. 146/2008.
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show how committed the government is to boost investment activities in
the country. On the contrary, when we see the EIA law which was made
in the same year (2002) with the Investment Proclamation 280/2002, it
has never been amended or replaced; nor it has ever been supported by
implementing regulations. This is not because the EIA law does not need
amendment. Indeed, there are problems which could only be rectified by
amending the law. For instance, the extension of the time within which
ElAs should be reviewed, imposing the duty to require an environmental
clearance certificate on the authorities that approve public instruments,
granting express power to environmental protection organs to monitor the
implementation of projects and take appropriate measures, if need be,
recognizing the right to standing of everyone to take action against any
person including environmental protection agencies for failing to
discharge their EIA related duties require, removing regressive measures
that have been introduced by subsequent proclamations, etc. require the
amendment of the EIA Proclamation.®® Such changes cannot be
introduced by implementing regulations for doing so in regulations would
amount to going beyond the powers of the Council of Ministers. This is
why one can safely say the non-amendment of the EIA law can imply
lack of the necessary commitment to fully implement it or use it in

practice to ensure environmental protection.

The second reason contributing to the failure (ineffectiveness) of the EIA
law is lack of EIA for government projects unless some kind of external
aid is required to finance them. This means, it is not only when a

government formulates strategies (which require Strategic Environment

* For more on this point, see Dejene Girma, Supra note 42, p. 241-242.
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Assessment (SEA) and which have not been subject to EIA hitherto) but
also when it executes its strategies that the EIA law is put aside.
Therefore, one can speak of the rejection of the EIA law at two levels; at
strategic level and project level, both of which are contrary to the spirit

and express stipulations of the EIA law.

However, when government projects require external funding to which
EIA is attached as a condition, then, EIA will be done by the concerned
government agency. Even so, the performance of EIA is not really to
observe the EIA law but to observe the conditions attached to funding a
project. Here, we can consider the case of Gilgel Gibe IIl. At the
moment, Gilgel Gibe Il is the second biggest (second only to the Grand
Ethiopian Renaissance Dam) hydroelectric power generation project in
the county. It is expected to produce more than 1800 MW upon its
completion. When the project was designed, no SEA was made.
Similarly, the commencement of its implementation was not preceded by
EIA. All these happened because initially the designers and implementers
of the project thought that it would be fully funded from government
treasury. Unfortunately, however, in the course of implementing the
project, the government faced financial constraints which forced it to
look for external funding from the WB. The WB agreed to fund the
project but required the production of prior EIA as a condition. Thinking
that it would not be realized, the government then rushed to doing a post
implementation EIA, which is contrary to the EIA law that requires prior
EIA. Then, the EIA was done and its report submitted to the FEPA for
evaluation and approval. Yet, a little bird told the WB that the EIA was
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not done prior to the commencement of the implementation of the

project. As a result, it withdrew its promise to fund the project.

By the way, more examples could be mentioned with regard to the
absence of prior and full scale EIA for government projects. This
includes the Grand Ethiopian Renaissance Dam which was not preceded
by full scale EIA.*® Anyway, what one can understand from this is the
fact that projects funded by the government do not have to pass through
EIA rendering the EIA law expendable. This is another major blow to the
effectiveness of the EIA law because, in Ethiopia, most major
developmental projects such as irrigations, dam and road constructions
are carried out by the government. An excellent case in point is the

construction of the Grand Ethiopian Renaissance Dam.

To sum up, there are indeed times, though limited, when the EIA law is
observed. Thus, regardless of the motive behind such observance, the
impact of the law under such (limited) circumstance is positive. Hence,
our transplanted EIA law is not totally devoid of impacts. Nevertheless,
often, the law is not being used in practice. While there are times when it
is totally disregarded in practice, there also times when it is used only
selectively (which will, of course, finally lead to constructive observance
of the law where the law will have no impact at all). The underlying

reason for the absence of effective implementation of the law is the

% For the story in this paragraph, | made discussions with two officials at the FEPA who
preferred to remain anonymous. Also see Dr. Tewolde Berihan, supra note 42.
*® See Dejene Girma, supra note 42, p. 86-87.
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absence of adequate political willingness backing its effective

implementation.>

4. Major Causes for Lack of Adequate Commitment to Fully
Implement the EIA Law
Since it is not fully implemented, the impact of the EIA law on
proponents hitherto is insignificant. The major reasons for its failure have
already been discussed. But all the reasons mentioned before seem to
have a common cause; that is, lack of adequate willingness on the side of
the government to effectively implement the law with the view to
achieving its objectives. It is known that politics is a very important
factor for the success of a legal transplant.®® In our case, adequate
political commitment does not seem to exist due to following major

reasons.

4.1. Lack of Sincere Internal Needs to Have the EIA Law

It is repeatedly said that the absence of adequate political will is a major
cause for the lack of full implementation of the EIA law. For example,
the least that the government can do, if there were sufficient will, to
effectively implement the EIA law so that it can have the intended
impact, is issuing regulations and directives which specify actions
(projects and public instruments) that should be subject to EIA. Without
such laws, it is crystal clear that the EIA law will not be implemented
fully/effectively.®® However, the government has not issued regulations

71d., p. 153-187.

%8 Otto Kahn-Freund mentioned in Penelope Nicholson, supra note 6, p. 25-27.

% Of course, to overcome the effect of not having these laws, the FEPA issued
procedural guidelines which list projects which are and are not subject to EIA.
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that are necessary to enforce the law. Besides, as discussed before, the
2008 directives do have their own problems. And this is happening
because the importation of the EIA law was not triggered by internal
governmental needs. As the previous discussions have shown, the law
was imported because there was some sort of undue influence from
external bodies like the WB. The law is, therefore, as good as an imposed
law. Under such circumstance, to think of the existence of adequate
political commitment to enforce the law is very difficult except where
similar circumstance under which the law was imported exists such as
condition to obey the law to get fund for a project. In fact, the easiest
measure the government has taken not to fully implement the EIA law is
denying it secondary laws destined to implement its general stipulations,
which is the usual fate of laws whose transplantations are motivated by

external forces.®

4.2. Internal priority

The other cause for the absence of adequate political commitment to fully
implement the EIA law may be attributed to the place given to
environmental protection vis-a-vis the other national interests. Admitting

that Ethiopia is one of the poorest countries, the effort of the current

Nevertheless, these guidelines are not laws/binding; rather, they are like codes of
conducts those concerned persons should follow. Hence, other authorities, as it is the
case, can refuse to take them into account. For example, our investment commission
issues investment permit even when the project to be implemented is subject to prior
EIA in accordance with these guidelines and the proponent has not secured
authorization from the FEPA.

% Of course, this does not mean that legal transplantation cannot be effective because it
can be. For example, according to Watson successful legal borrowing could be made
from a very different legal system, even from one at a much higher level of development
and of a different political complexion. Alan Watson mentioned in Penelope Nicholson,
supra note 6, p. 22. However, Watson’s argument presupposes that the borrowing is
motivated by internal initiative.
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government is to change this reality and make the country among middle-
income countries by 2020-2023.°* Therefore, no one should wonder if the
government makes economic development, not environmental protection,
its priority area. Of course, it is obvious that the use of EIA would
contribute to the sustainability of development. In this regard, the
legislative history of the EIA law shows that the drafters did not want to
make the EIA law an obstacle to development but to make development
sustainable.®® Yet, there is equally no question that EIA may sometimes
suggest the abandonment of certain projects because the harm their
implementation would cause to the environment may be greater than the
benefits they would produce. This may be seen as detrimental to the
countries development plans. For example, in the case of Gilgel Gibe IlI,
some environmental groups were arguing that the harm to the
environment will be enormous. However, the project will produce more
than 1800 MW of hydroelectric power which may enable the country to
export power to obtain foreign currency. As a result, the government
proceeded with the project despite the criticisms from different
‘stakeholders’. Indeed, as discussed before, the government did not mind
to do prior EIA for the implementation for the project. The same applies
to the Grand Ethiopian Renaissance Dam which was not preceded by full
scale EIA. This implies that the priority of the government right now
does not seem environmental protection (hence, the full implementation

of the EIA law) but bringing about fast-tracked economic development.®®

%! See the FDRE Ministry of Finance and Economic Development, FDRE Growth and
Transformation Plan 2010/11-2014/15.

62 See the discussion on the draft EIA Proclamation as mentioned before, supra note 32.
8 Of course, this is not unique to Ethiopia. For example, the US NEPA requires EIA as
long as it is consistent with other national interests. This means, if doing EIA is
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If this is so, then, the government will do everything to bring about
economic development. For example, one of the top policies of the
government is encouraging investment activities (foreign and domestic),
whereas the achievement of this objective, in turn, requires easing the
requirements investors are expected to meet. Demanding strict
compliance with the EIA law is obviously a pushing factor for investors
because it is both time taking and costly. That is why both the past and
the present investment laws do not expressly require EIA as one of the
conditions to get investment permit although the current investment law,
Investment Proclamation No. 769/2009, requires environmental

protection in a vague way.

Generally, the present political backing for the full implementation of the
EIA law is not adequate. On the other hand, the fact that the introduction
of the law was triggered by external pressure, and not internal initiatives
of the government as such, and the tendency to give priority to economic
development than environmental protection have contributed to the

absence of the necessary support for the law’s full implementation.

5. Prospects of the EIA Law in Ethiopia

Although the effectiveness of the EIA law is low, there are now glimmers
of hope that it may be more effective. First, sectoral agencies’ attitudes
towards EIA are changing as they have started appreciating the purpose
of EIA. This means, they may take and do EIA seriously. Second, civic

societies such as NGOs are taking EIA seriously. As a result, they are

detrimental to other national interests, then NEPA can be put aside. See sec 102, NEPA
(1969).
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participating in the EIA process and demanding that it should be done
when so required. Others have even gone too far to propose changes to
the existing EIA law. Third, the public is gaining awareness about the
environment in general and EIA in particular. Fourth, some local
financial institutions like the Ethiopian Development Bank have shown
interest to use EIA as a requirement for the relation they establish with
investors. Therefore, if these and other prospects come true, the
transplanted EIA law will have more positive impacts.®*

Another enormous leap forward relates to the measures the government
itself has been taking. It is clear that one of the ways of making the
system of EIA effective is mainstreaming the requirement of EIA into
sectoral laws. In this regard, although they are limited, there are some
sectoral laws which require the use of EIA or taking the needs of the
environment into account before projects are implemented. In this regard,
mentioning two examples would suffice. First, the Mining Operations
Proclamation No. 678/2010 provides, under article 60(1), for the
following stipulations.
Except for reconnaissance license, retention license or artisanal
mining license, any applicant for a license shall submit an
environmental impact assessment and obtain all the necessary
approvals from the competent authority required by the relevant
environmental laws of the country.®
This implies that anyone, save for artisan miners, who intends to carry

out exploration or mining activity must conduct an EIA and obtain an

% The information in this paragraph was obtained through interview with Ato Solomon
Kebede et al, supra note 41.
% Emphasis added.
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environmental permit from the relevant federal or regional body before
he/it is issued a license. In fact, this Proclamation contains other
provisions which attempt to ensure the protection of the environment in

the course of undertaking mining activities.®®

Another example is the current investment proclamation, Investment
Proclamation No. 769/2012. This Proclamation contains some provisions
which are pertinent to environmental protection. For example, under
article 38, it requires investors to observe the laws of the country in
general and environmental protection laws in particular while carrying
out investment activities. This shows that investors or project owners
should comply with the requirements of the EIA law. Indeed, the
Proclamation contains other provisions which have bearing on
environmental protection as well.®” But the bottom-line is, although it is
not as explicit as the Mining Proclamation is with regard to the
requirement of EIA, the inclusion of provisions that could be used to
ensure environmental protection in the new Investment Proclamation
shows that there is a beacon of hope for the effective implementation for
the EIA law.

Generally, as there are challenges to the full implementation of the
transplanted EIA law, there are also prospects that the record of its

implementation could be improved in the future.

% See, for example, articles 34(1)(b), 44(1), (2)(3), and 61(4).
%7 See, for example, article 19(1), (2)(a) and (6) and article 30(4)(d).

107



Jimma University Journal of Law Vol. 5 (2013)

6. Conclusion and recommendations

Legal transplantation happens everywhere. Sometimes it is effective,
sometime it is not. But, generally, it is agreed that transplanted laws have
limited impacts. In Ethiopia, the EIA law was transplanted and its
transplantation was motivated by external pressure. As such, its
effectiveness is very limited because mostly, not solely, it is respected
only when there is a willing proponent or when funders require EIA.
Thus, the law has not been able to have the impacts it could have. On the
other hand, the government has contributed to the limited success of the
EIA law in two ways; first, by denying it implementing laws; and,
second, by not subjecting at least some of its projects to EIA. This has
been happening because the importation of the law was not motivated by
the government’s needs and the government has a priority area to pay
serious attention to as compared to environmental protection. Thus,
although there are glimmers of hope, one cannot deny that the fate of the
EIA law may be the same as transplanted laws in general; that is, little

effectiveness with limited impact on the behaviours of proponents.

From the discussions made before, the most important factor that has
contributed to the non-effectiveness of the EIA law is the lack of
adequate political commitment backing the law. However, it was noted
that even if the importation of the law was caused by external pressure,
the law is still beneficial because it make development, one of the top
priorities of the government, sustainable. Thus, the government has to
have the necessary political commitment and this should be reflected,
among others things, by making the necessary laws facilitating the

implementation of the EIA law and subjecting its actions (strategies and
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projects) to EIA when so required. Moreover, investment authorities
should use the new Investment Proclamation to require environmental
permits as one of the conditions to issue investment permits when a
proposed project is subject to EIA. Finally, the substitute for the FEPA,
that is, the Ministry of Environmental Protection and Forestry, should
work closely with investment authorities to ensure the use of
environmental permit to license projects and also lobby the government
to issue subordinate laws to effectively implement the EIA law. Besides,
the Ministry should issue the necessary EIA directives as this is within its

exclusive jurisdiction.
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Rethinking Justiciability and Enforcement of Socio-Economic Rights
in Ethiopia: International Context and Compar ative Per spective
Esmael Ali Baye*

Abstract

The Constitution of the Federal Democratic Repubtit Ethiopia has
incorporated civil and political rights and econopgocial and cultural rights in
the Fundamental Rights and Freedoms (the Bill ofhRi) part. The
Constitution ensures the indivisibility, interdedent and interrelatedness of
human rights. Furthermore, it directs the staterieure its policies aiming at
realizing the rights under the National Policy Eiotes and Objectives-the
Directive Principles of State Policy section of thenstitution. The inclusion of
socio-economic rights in the directive principles enost of the time, presumed
to make them beyond the reach of the courts. Howekie justiciability and
enforcement of socio-economic rights are guaranteei@r the United Nations
Human Rights System, the African Human Rights sysé&d domestically-in
the courts of some countries. The changes on smtinemic landscapes in the
international arena have necessitated the rethgnlah justiciability and
enforcement of socio-economic rights in EthiopidisTarticle endeavors to
analyze the justiciability and enforcement of semd@nomic rights under the
1995 Constitution of Ethiopia. It argues that thedel of adjudicating socio-
economic rights in India and South Africa shoulditmported to Ethiopia for
the better achievement of socio-economic justiceutphout the country. It,
inter alia, reviews the jurisprudence and practices of eiigrsocio-economic
rights under the Committee on ICESCR, the Africaam@iission on Human

* LL.B; LL.M; Lecturer in Law, School of Law, Mizaifepi University, Ethiopia; | am
grateful to the internal and external referees BindDejene Girma Janka for their
invaluable comments and suggestions on the eahladt of this paper. However, the
errors and opinions remain my own. The author cae teached via
esmael.alil00@gmail.cam
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and Peoples’ Rights, and the experiences and judspce of the Constitutional

Court of the Republic of South Africa and the SapeeCourt of India.

1. Introduction
“...may you live, and all your people. | too will div
with all my people. But life alone is not enoughayM
we have the things with which to live it well; fbere is
a kind of slow and weary life which is worse than
death.”
Chinua Achebk

The adoption of the Universal Declaration of HunfRights (UDHR) in
1948 is a cornerstone for the promotion and primtectf human dignity
in the history of human rights. It recognizes thedivisibility,
interrelatedness and interdependence of econorm@alsand cultural
rights, and civil and political rightsThough it is not binding on states,
the UDHR is considered to be a common standarc tadhieved by all
states and ‘continues to be a source of inspiratmmational and
international efforts to promote and protect humaghts and

fundamental freedomg’.

! Quoted in C. Achebe, ‘Arrow of God’, (HeinemanmL1989), at 95.

2 |t comprises almost all catalogues of human rigind fundamental freedoms in a
single document. The International Bill of Righssthe UDHR and the two covenants
were adopted on the basis of the Declaration-lateznal Covenant on Civil and
Political Rights (ICCPR) and International CovenantEconomic, Social and Cultural
Rights (ICESCR).

3 L. Chenwi, “Correcting the Historical Asymmetry between Righ®ie Optional
Protocol to the International Covenant on Econonflocial and Cultural Rights"9(1)
African Human Rights Law Journal (2009), at 24.
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After completing the adoption of UDHR, the Unitedatins
Commission on Human Rights started its work to comevith a binding
international human rights instrument on ratifyisigites’ At the time
when the UDHR was drafted and adopted, ‘there wasmuch doubt
that economic and social rights had to be includedbwever, at the
time when the Commission started to draft a bindinernational human
rights instrument, there was no consensus amongnémabers of the
Commission and then:
... The Commission was split on the question of whether
there should be one or two covenants. The questias
turned over to the General Assembly, which, in solion
(General Assembly Resolution 421 (V) of 4 Decertb&0)
adopted in 1950, emphasized the interdependencall of
categories of human rights and called up on the @@@sion
to adopt a single convention. The next year, howebhe
western states were able to reverse the decisisking the
Commission to divide the rights contained in theHFDinto
two separate international covenants, one on caild

political rights (CCPR) and the other on econonsocial

* At the time when the General Assembly adopted WRHR, it instructed the
Commission to draft a single binding internatiomaiman rights instrument by the
General Assembly Resolution No. 217 E(lll) (10 Duber 1948).

® A. Eide, ‘Economic, Social and Cultural Rights as Human Righin A. Eide et al
(eds.), ‘Economic, Social and Cultural Rights’,"%(2ed., (2001), Kluwer Law
International, The Netherlands) at. 14. Eide furtheted that the UDHR’s great
contribution is that it extended the human righttfprm to embrace the whole field-
civil, political, economic, social and cultural,chmade the different rights interrelated
and mutually reinforcing.
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and cultural rights (CESCR) (General Assembly Regoi
543 (V1) of 5 February 1952).

As a result, it has become common to consider the
International Bill of Rights to consist of two dimsit
categories of human rights. In the years that hsinee gone
by, civil and political rights have attracted muattention in
theory and practice, while economic, social andtuall

rights have often been neglected.

As a result, in 1966, the General Assembly adopted and political
rights in one covenant and economic, social antli@llrights in another

covenant and both of them come in to force in 1976.

The indivisibility and interrelatedness of the ta&ts of human rights that
the General Assembly adopted in its resolution @&nAssembly
Resolution 421 (V) of 4 December 1950) has beepatsgl in the 1993

® This resolution is separation resolution-that safes the UDHR into two different
covenants even though the rights are indivisiitesrdependent and interrelated. At the
time when the General Assembly passed the resoltitiat orders the Commission to
draft two distinct covenants, it emphasized that different sets of human rights are
inter-related and indivisible. See on this issue,Ndwak, ‘UN Covenant on Civil and
Political Rights: CCPR Commentary, ((1993), Kehl Bhine) p. xx; Eide, supra note 5,
at 9-11.

"AsbjornEide& Allan Rosas, Economic, Social and Cultural Rights: A Universal
Challengé in A. Eide et al (eds.), ‘Economic, Social andl@ral Rights’, (2° ed.
(2001), Kluwer Law International, The Netherlands),3; for a general discussion on
the issue, see also M. Craven, ‘The Internatiomale@ant on Economic, Social and
Cultural Rights: A Perspective on its Developme({t995), Oxford: Oxford University
Press), at. 9.

8 ICCPR, adopted and opened for signature, ratifinaand accession by GA res.
2200A (XXI), of 16 December 1966 and entered infdece on 23 March 1976;
ICESCR, adopted and opened for signature, ratifinabind accession by GA res.
2200A (XXI), of 16 December 1966 and entered ifotge on 3 January 1976.
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Vienna World Conference on Human Rightslowever, states have
neglected economic, social and cultural rights dmade given less
attention in the protection and enforcement of tighits domestically
than civil and political rights. Moreover, there svao international
enforcement mechanism of economic, social and mlltights until
20081° The availability of individual complaints mechamigor civil and
political rights at the international level ‘haslped victims of human
rights violations and resulted in the clarificatiasf the rights in
CCPR'Chenwi further pointed out that ‘victims of econamsocial
and cultural rights violations, on the other hamalye not had this benefit
at the international level. This neglect of econgnsiocial and cultural
rights has observably been due to the general pooeof these rights as
programmatic, having to be realized gradually, ahéd more political

nature and not capable of judicial enforcemént’.

® Under Part 1, Paragraph 5, the Vienna Declaratimh Programme of Action states
that ‘all human rights are universal, indivisibésd interdependent and interrelated. The
international community must treat human rightsbglty in a fair and equal manner, on
the same footing and with the same emphasis...’

1 The year 2008 was the BOAnniversary of the Universal Declaration, when the
Optional Protocol to the International Covenant Bconomic, Social and Cultural
Rights- an international complaints mechanism faimging socio-economic rights-was
adopted. Before the coming in to force of the QmloProtocol, the implementation
mechanism of the ICESCR was state reporting. Underle 16 of the ICESCR, states
parties are duty bound to submit periodic reporstiee measures which they have
adopted and the progress made in achieving thengbs® of the rights recognized in
the covenant.

“Chenwi, supra note 3, at 24.

12|d, at 24-25; see generally, ; Eide, supra nott 84; M. Craven;The Committee on
Economic, Social and Cultural Rightsi A. Eide et al (eds.), ‘Economic, Social and
Cultural Rights’, (2 ed., (2001), Kluwer Law International, The Netheds) at 470;
Henry J. Steiner & Philip Alston “International Ham Rights in Context: Law, Politics
and Morals, ((2007), Oxford University Press, Newrkjj at 263-4.
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Though the two sets of rights are inter-related amtlvisible, it is
undeniable fact that ‘there are some significaffedtnces of emphasis
between the typical civil rights on the one handl aome of the
economic, social and cultural rights on the othgr'the state$® The
constitutions (comparable legislation or court jodmts) of some
countries states socio-economic rights as fundaaheghts and directive
principles for the state. The inclusion of the seectonomic rights in the
part of the Directive Principles of State PolicyR®P) creates confusion
on the enforcement and justiciability of the right&his does not mean
that socio-economic rights are not considered leighits and enforced
before courts of law. The jurisprudence of somentwes demonstrate
that socio-economic rights are applied and enforbetbre judicial
organs even if the rights are vaguely worded aatkdtas premier goals

in the Directive Principles of State Polici€s.

The Constitution of the Federal Democratic RepubliEthiopia (FDRE)

has incorporated socio-economic rights in chapleee-the Bill of

1%Eide& Rosas, supra note 7, at 5. They further néted socio-economic rights are
surrounded by controversies both an ideological tctinical nature. And thus, some
perceived socio-economic rights as not true rigittsll, while others accord priority to
civil and political rights than socio-economic righdue to political sloganism and
shallow understanding of the nature of the rights.

14 See generally DM Davis:The Case against the Inclusion of Socio-Economic
Demands in a Bill of Rights except as Directivesnéiples’, 8 S. Afr. J. Hum.
Rts.(1992).

15 See generally, R. Gargarataal (eds.),Courts and Social Transformation in New
Democracies: An Institutional Voice for the PooAaligate 2006); Y. Ghet al (eds.)
‘Economic, Social and Cultural Rights in Practi€ée Role of Judges in Implementing
Economic, Social and Cultural Rights’ (London: higéts) (2004),; J. Squirest al
(eds.) ‘The Road to a Remedy: Current Issues i itigation of Economic, Social and
Cultural Rights’(2005),; S. Liebenberghe Protection of Economic and Social Rights
in Domestic Legal System A. Eide, C. Krause & A. Rosas (eds.), ‘Econon3ocial
and CulturalRights: A Textbook(2nd ed., 2001)
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Rights!® The socio-economic provisions in the Constitutiorovide
‘entitlements to Ethiopian nationals’ and ‘obligats of the state’. The
rights guaranteed to the citizens are ‘the rightfrieely engage in
economic activity and to pursue a livelihood of bimice’, ‘the right to
choose his/her means of livelihood, occupation@odession’, ‘the right
to equal access to publicly funded social servidd® rights in work and
‘the right to improved living standard¥’. These rights are worded in
vague and unclear terms. The vagueness and opeoingss rights is a
bone of contention in enforcing the rights. Thehtsy should be
interpreted in line with the provisions of intenoaal human rights
instruments? The General Comments of the Committee on ESCR will
help elaborate the unclear socio-economic provssa@the Constitution.
The obligations of the state under Article 41 inieuthe allocation of
ever increasing resources to provide to the puidialth, education and
other social services’, ‘within available meanslo@dte resources to
provide rehabilitation and assistance to the plajlsicand mentally
disabled, the aged, and to children who are lethaut parents or

guardian’, ‘to pursue policies which aim to expaol opportunities for

'® See FDRE Constitution, article 41 which is entities ‘Economic, Social and Cultural
Rights’, and articles 42.

7 See FDRE Constitution, arts 41, 42 & 43(1). Eideen that the enjoyment of
adequate standard of living ‘requires, at a minimuhat everyone shall enjoy the
necessary subsistence rights-adequate food anitiarutights, clothing, housing, and
the necessary conditions of care. Eide, supra5ae17-18;

18 Article 13 (2) of the FDRE Constitution statesttbhapter three of the constitution-
the Bill of Rights part-shall be interpreted in @mmer conforming to the principles of
the Universal Declaration of Human Rights, Inteiowadl Covenants on Human Rights
and International instruments adopted by Ethiop@.a general discussion on the issue
of interpretation of the fundamental rights angeftoms specified in chapter three of
the constitution in light of international humarghts treaties ratified by Ethiopia,
GebreamlakGebregiorgisThe Incorporation and Status of International HunRights
under the FDRE Constitution’ in  GirmachewAlemu&SisayAlemahu “The
Constitutional Protection of Human Rights in Eth@mpChallenges and Prospects” ,
Vol. 2 Ethiopian Human Rights Law Series, (20083 A
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the unemployed and the poor’, ‘to take all measnez®ssary to increase
opportunities for citizens to find gainful employnteand ‘to protect and
preserve historical and cultural legacies, and tmtrdoute to the
promotion of the arts and sports’.

Furthermore, the Constitution incorporates the idial Policy
Principles and Objectives’ (NPPO) under Chapter.*féthe NPPO are
used as directive principles to the state. Thesegigions suggest a more
active role on the part of the government to realie basic needs of its
citizens. The provisions in NPPO will help one mterpreting socio-
economic rights that are vaguely worded in the &ilRights part of the
Constitution. The NPPO explicitly provides that ‘tbe extent the
country’s resources permit, policies shall aim tovde all Ethiopians
access to public health and education, clean watarsing, food and

social security?°

Regarding the justiciability of the socio-economights incorporated in
the bill of rights part of the Constitution, thaseno clear rule that either
prohibits or allows the justiciability of the rightoefore the domestic
courts. Very little is known concerning the legahture of socio-
economic rights in Ethiopia. And a great deal remedb be studied on
the issue. Thus, this article will endeavor to dss the issue of
rethinking justiciability of socio-economic rightsicorporated in the
Ethiopian Constitution in a comparative constitafib context. It,inter

alia, examines the implementation of socio-economidtsigby the

19 See FDRE Constitution, articles 85-92.
2 EDRE Constitution, article 90(1).
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Human Rights Committee of ICESCR and the integrdmgchan rights
approach undertaken by the African Commission om&luand Peoples’
Rights in attempting to decide on complaints. tempts to assess the
jurisprudence of the Republic of South Africa andi&a on justiciability
of socio-economic rights in their respective donoeeftra. Finally, | will
conclude with comments on the challenges of enigreiocio-economic
rights before domestic courts for the better adearent of socio-
economic rights in Ethiopia in light of the exp@&wges and jurisprudence
of the Constitutional Court of South Africa and tBapreme Court of

India.

2. TheJusticiability of Socio-Economic Rightsin the | CESCR
The indivisibility, interdependent and interrelateds of all human rights
raises the issue of justiciability of socio-economghts before domestic
and international fora. It is well-known that th®lations of civil and
political rights are rectified either at domestiadicial organs or at
international judicial or quasi-judicial bodies. Wever, the violations of
socio-economic rights are not given due attentionmiany countries,
particularly in third world states. Koch pointedt dhiat:
while it is generally taken for granted that juditi
remedies for violations of civil and political righare
essential, the justiciability of the other half tie
indivisible rights, namely economic, social and
economic rights, is usually questioned and somstime

even denied!

Z1E Koch “The Justiciability of Indivisible Rights72 Nordic Journal of International
law (2003), 3-39, at 3-4.
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Economic, social and cultural rights have been matged due to the
fact that until the adoption of the optional praibto the ICESCR (which
allows the complaints of violations of socio-economghts before the
Committee on ESCRY, there was no strong enforcement mechanism in
the ICESCR® The only available means of enforcing the covenant
before the coming into force of the Optional Protoavas state
reporting* which is a difficult means to rectify the violati® of the
rights. States may submit their due reports in @@wce with the
reporting guidelines of the committee. But the cattea could not go
beyond making the state accountable at the iniematlevel through

examination of the reports.

The adoption of the Optional Protocol, just like @ptional Protocol of
ICCPR, ensures access to remedies to the victimgh&violations of
socio-economic rights at least at the internatideskl. The Optional
protocol establishes a procedure for individuagoyup of individuals’
complaints for victims of economic, social and atdl rights violations.

Thus, victims of violations of economic, social analtural rights will

%2 The adoption of the Optional Protocol, in the veood Arbour, is “a milestone in the
history of the universal human rights system’, ergch ‘will mark a high point of the
gradual trend towards a greater recognition ofitigkvisibility and interrelatedness of
all human rights’. Statement by Ms Louise Arbouighi Commissioner for Human
Rights to the Open-Ended Working Group on OP-ICESKEIRRh session, on 31 March
2008.

% Though the covenant obliges states parties to yt@riodic reports to the Secretary-
General of the United Nations, the Covenant evenndit establish a treaty body until
the establishment of the Committee on ESCR by tB®@E&OC in 1985. ECOSOC Res.
1985/17. The committee was established for theoredbat the earlier monitoring
arrangements are failed. It first met in 1987, rafte years of its creation.

% States are obliged under the covenant to submiirtiial report within two years
after ratification, accession or signing the coverend subsequent reports will be due
in a five-year interval. See Henry J. Steiner, iBhihlston & Ryan Goodman
“International Human Rights in Context: Law, Paiitiand Morals, '3 ed. (2008),
(Oxford University Press, New York) at 277.
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have the opportunity to lodge complaints before @emmittee on
ESCR? In addition to allowing victims of violations ofenomic, social
and cultural rights to submit a communication te ttommittee, the
Optional Protocol provides for the committee’s poweeadjudicate these
complaints and issue views and recommendations réonedy and
redress® Thus, in examining the evidence produced by thrégzsa(both

by the complainants and the information forwardgdtie state), the
Committee may request interim measures, declare ptiesence of
violations of the alleged rights, and recommend rampate

compensation to individual victims.

Furthermore, the Committee strives to avoid thestioes on the
vagueness and openness of the rights through iter&eComments. The
complaints mechanism will also create suitable @ardfor clarification

of the rights and the jurisprudential developmantoonomic, social and

cultural rights.

3. The African Charter and the Jurisprudence of the African
Commission on Justiciability of Socio-Economic Rights

The African Charter on Human and Peoples’ Rightaily, the African

Charter or the Charter) which is the heart of tHecAn Human Rights

System comprehensively incorporates all generatdrigsiman rights in

a single document. The African Charter enshrinesm@wic, social and

cultural rights under articles 14-18 and articlels22. However, the

% One must note that the complaints procedure is dpeindividuals as long as the
alleged state is a party to the covenant and the@y Protocol.

% For the general discussion on the optional Proté@oCESCR, see C. Mahon,
“Progress at the Front: The Draft Optional Protoctd the International Covenant on
Economic, Social and Cultural Right8(4), HRLR, (2008), 617-646, at 618.
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Charter does not encompass all the rights providethe 1966 UN
Covenants such as the right to privAtythe right to form trade
unions®®he right to free, fair and periodic electidfiseedom from
forced labor®and rights related to housing, food and socialisgc®™
However, the combined interpretation of article@e right to inherent
dignity), 15 (the right to work), 16 (the right heealth) and 17 (the right
to education) will cover the above missing rigtftszurthermore, the
African Commission on Human and Peoples’ Rights ptetb the
‘Pretoria Declaration on Economic, Social and QualtiRights in Africa’
in 2004. Article 10 of the Declaration states that:

The social, economic and cultural rights explicitly

provided for under the African Charter, read togath

with other rights in the Charter, such as the rightife

and respect for inherent human dignity, imply the

recognition of other economic and social rights,

27 See article 17 of the Covenant on Civil and RuditRights of 1966.

ZArticle 8 of the Covenant on Economic, Social andt@al Rights of 1966.

“Article 25 of the Covenant on Civil and Politicalgits of 1966.

3d, article 8(2) and (3).

#Article 11 of the Covenant on Economic, Social &ndtural Rights of 1966.

32 The combined reading of articles 60 and 61 of Atigcan Charter enables the
Commission to draw inspiration from internationavlon human and peoples’ rights,
the Charter of the United Nations, the Chartethef ©rganization of the African Unity,
and also to take in to consideration, as subsidieegsures to determine the principles
of law, other general or special international anrtions, laying down rules recognized
by member states of the Organization of the Afriddnity, general principles
recognized by African states as well as legal ptents and doctrines. Furthermore, the
Reporting Guidelines of the African Commission, efhis adopted in 1989, interprets
the Economic, Social and Cultural Rights of the i@1ain a way that includes the right
to form and belong to free and independent tradengn social security and social
insurance, rest, leisure, and holiday with pay, andadequate standard of living. See
‘The African Charter on Human and Peoples’ Righ{8dopted 27 June 1981, OAU
Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), ergd into force 21 October 1986).
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including the right to shelter, the right to basic

nutrition and the right to social security.

Article 6 of the Declaration also stipulates the tight to work in article
15 of the Charter entails... among others things figbkt to freedom of
association, including the rights to collectivedaning, strike and other

related trade union rights’ and ‘prohibition agaiftsced labor’.

The unique features of the Charter are the recognaf the indivisibility
and interdependence of all generations of right$ie recognition of
individual duties*inclusion of peoples’ right® and the use of claw-
back clauses to civil and political rigfitsas opposed to the traditional
derogation clauses. Therefore, limitations on tights and freedoms
enshrined in the Charter cannot be justified by rgewcies or special
circumstances. Socio-economic clauses are freeeghar claw-back
clauses nor limitations. The Charter also makesreetce to individual
and state dutie¥.

% The 8" paragraph of the preamble of the African Chartates that ‘it is henceforth

essential to pay a particular attention to the trighdevelopment and that civil and
political rights cannot be dissociated from ecormmsbcial and cultural rights in their
conception as well as universality and that thésfation of economic, social and
cultural rights is a guarantee for the enjoymerttiaf and political rights’.

3 See articles 27-29 of the African charter.

%d, articles 19-24.

¥1d, articles 9,10,12,13 and 14.

3" The unique features of the Charter, such as imatedinplementation and claw-back
clauses, are somehow modified by the jurisprudenéebe African Commission on

Human and Peoples’ Rights. For better analysis td tlevelopments of the
jurisprudences of the Commission, see Heyns, C. Biagnus Killander (eds.),

Compendium of Key Human Rights Documents of theicafi Union, (3rd ed.,

University of Pretoria, Pretoria University Law Bse 2007); see also Viljoen, F.,
International Human Rights Law in Africa, (New Yoi®xford University Press, 2007);
Odinkalu A.C., “Analysis of Paralysis or paralyslsy Analysis? Implementing

Economic, Social, and Cultural Rights under theio&in Charter on Human and

122



Unlike the ICESCR, the African Charter obliges memétates to realize
the rights enshrined in the charter immediatelykelise, civil and
political rights, economic, social and culturalhig require the immediate
application except articlel6 (1) the right to hlealthich states ‘the best
attainable state of physical and mental health’ ciwhrequires the
fulfillment of minimum core obligations and impliethe gradual

realization of the rights.

The African human rights system has developed uarituman rights
norms and jurisprudence. For the effective impletatgon of these
human rights instruments, different organs havenbestablished. The
African Commission on Human and Peoples’ Rights e(TAfrican

Commission) is one of the most important organs tfo effective
implementation of human rights in general and thiacAn Charter in

particular in the continerif

It should be noted that the African Commission amtdn and Peoples’
Rights (here after ‘the African Commission’ or signphe Commission’)
is a monitoring body of the African Charter estslvid under article 30
of the Charter. The Commission is empowered toivecendividual
complaints on violations of the rights providedfwe Charter, in addition
to reviewing state reports, and conducting invesibgs when it believes

that there is serious violation of human rights.

Peoples’ Rights,” Human Rights Quarterly, Vol. Z8he Johns Hopkins University
Press, 2001).

%To complement the protective mandate of the Coniotrisshe African Court on
Human and Peoples’ Rights is established.
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State parties to the Charter are duty bound to gut@ports every two
years on ‘the legislative or other measures taketh a view to giving
effect to the rights and freedoms recognized andragueed by the
Charter’ on the basis of the form and contenthefGeneral Guidelines
for periodic Reports which is prepared and adoptethe Commissiofy’
In reviewing periodic reports, the Commission iptets the scope and
content of economic, social and cultural rightaiway that comprehends
all the rights which are not mentioned by namehim €harter and gives
priority to socio-economic rights. Odinkalu pointegdt that:

The Commission has interpreted the Charter oblayatio

protect economic, social and cultural rights as ugopg the

inclusion of these rights in the national constdos...

Through this process it has also addressed theeptimin of

the right to work, and trade union rights, includithe right

to strike... The Commission considers that states hav

responsibility to bridge the rural/urban divide, aaring in

one case [Examination of the initial report of Némi in

1998] that “we cannot talk about human rights witho

insisting on the need to emphasis on social, ecanamd

cultural rights and to allow a major portion of opopulation

to have minimum living standards”. This extends &o

commitment to eliminate poverty and provide actedssic

utilities, health and access to electricity. Redamy the

permeability of the rights, the Commission has shav

3Article 62 of the African Charter.
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particular interest in access to justice and legadl as an

issue of economic, social and cultural rights.

The Commission also receives inter-sthnd non-state complaints on
the violations of the rights enshrined in the Cé&arThe communications
include the violations of economic, social and wat rights by states
parties in addition to the traditional civil andlitioal rights. In deciding
on the communications, the Commission either dyedeals with the
violations of socio-economic rights-using the vimas approach-or
deals with the violations of socio-economic rights the basis of the
indivisibility and interdependence and interrelaiess nature of all
human rights-the integrated approach.

Violations approach advocates the violations ofiGseconomic rights
resulting from either actions or policies of thevgmament, or violations
related to discrimination, or violations taking @adue to the failure of
the state to fulfill minimum core obligatioi$In the case of Purohit and
Another v the Gambi&® the African Commission found the violation of

the right to enjoy the best attainable state ofsptal and mental health.

0 CA. OdinkaluAnalysis of Paralysis or Paralysis by Analysis? plementing
Economic, Social and Cultural Rights under the &fn Charter on Human and
Peoples’ Rights'’23 Hum. Rts. Q. (2001), 327, at 356-357.

“L The only inter-state complaints submitted to themission is the case of
Democratic Republic of the Congo v Burundi, Rwarshal Uganda, Communication
227/99, (2004) AHRLR 19 (ACHPR 2003). In its fiister-state communication, the
Commission finds that the respondent states haotated a number of human and
peoples’ rights, including the right to self-detémation, the right to development and
the right to peace and security. See Haynes &Kdkain(eds.), ‘Compendium of Key
Human Rights Documents of the African Union’, (2RGFULP, at 190.

2 AR. Chapman‘A “Violations Approach” for Monitoring the Interngonal Covenant
on Economic, Social and Cultural Right48 Hum. Rts. Q. (1996), 23, at 24.

“*3purohit and Another v the Gambia, (2003) AHRLR 8€KHPR 2003).
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The Commission noted that enjoyment of the humgint to health is not
only vital to all aspects of a person’s life andlaeing but also crucial
to the realization of all the other fundamental lammrights and
freedoms!* Furthermore, mental health patients should be rdeco
special treatment which would enable them not aaigin but also
sustain their optimum level of independence andbpmance in keeping
with Article 18(4) of the African Charter and thesdards applicable to
the treatment of mentally ill persons as definedhi& Principles for the
Protection of Persons with Mental lliness and Improent of Mental

Health Caré”® Mental health care, under the Principles, incluafeslysis

and diagnosis of person’s mental condition andtrireat, care and
rehabilitation for a mental illness or suspectedntalk iliness. The
Principles envisage not just ‘attainable standardmit the highest
attainable standards of health care for the mgnithlit three levels; first,
in the analysis and diagnosis of a person’s meamgadlition; second, in
the treatment of that mental condition; and thirdiguring the

rehabilitation of a suspected or diagnosed persidh mental health
problems*®Holding that the acts of the government violatethoag

others, article 16 of the African Charter, the Cassion declared that
‘persons with mental illness should never be dethed right to proper
health care, which is crucial for their survivaldatieir assimilation into

and acceptance by the wider sociéty.

*YId, Para 80.
“1d, para 80-82.
“91d, para 80-82.
*Id, Para 85.
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In some other cases, the Commission adopted tegrated approach so
as to protect the violations of economic, social anltural rights. The
best known case of the African Commission is theecaf Social and
Economic Rights Action Centre (SERAC) and AnotheNigeria®® In
this case, the Commission asserted that:

Although the right to housing or shelter is not letjly

provided for under the African Charter, the corojtaf

the combination of the provisions protecting trghtito

enjoy the best attainable state of mental and physi

health, the right to property, and the protection

accorded to the family forbids the wanton destnucti

of shelter because when housing is destroyed, prgpe

health and family life are adversely affected.sltthus

noted that the combined effect of articles 14, hé a

18(1) reads into the Charter a right to shelter or

housing which the Nigerian government has appayentl

violated*®

The Commission also notes that ‘the right to famthseparably linked to

the dignity of human beings and is therefore esslefar the enjoyment

“8 Social and Economic Rights Action Centre (SERAG) énother v Nigeria, (2001)
AHRLR 60 (ACHPR 2001). The decision of the Comnussideals with socio-
economic rights provided in the African Charter Blaman and Peoples’ Rights,
including the implicit socio-economic rights.

“Yd., Para 60. The Commission, under paragraph 6theu argues that ‘at a very
minimum, the right to shelter obliges the Nigerigavernment not to destroy the
housing of its citizens and not to obstruct effdris individuals or communities to
rebuild lost homes. The state’s obligation to resgeousing rights requires it... to
abstain from carrying out, sponsoring or toleratimy practice, policy or legal measure
violating the integrity of the individual or infrging up on his or her in a way he or she
finds most appropriate to satisfy individual, faynilousehold or community housing
needs’.
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and fulfilment of such other rights as health, @mtion, work and
political participation® The Commission, in its decision, concluded that
the treatment of the Ogonis [people who live in tHiger Delta of
Nigeria] by the Nigerian government has violatetickr 2, 4, 14, 16,
18(1), 21 and 24 of the African Charter and henppealed to the
government of Nigeria to ensure the protectiorhefrights of the people

of Ogoniland.

To sum up, the jurisprudence of the African Comioissaffirms the
indivisibility,and interdependence of all human htgg and the
justiciability and enforcement of socio-economightis. The violation of
socio-economic rights means the indication for egeaing the situation
of the traditional civil and political rights. Thugshe Commission

endeavors to ensure the realization of all hungintsiin the continent.

4. The South African Constitution and the Jurisprudence of the
Constitutional Court on Socio-Economic Rights

After the end of the apartheid rule, the 1996 Sdftican Constitution

was adopted which is a symbol of democratic Soufnicd The

Constitution enshrined, among others things, thmprehensive set of

economic, social and cultural rights among the &mental rights (Bill

of Rights-the traditional civil and political righit guaranteed to its

*|d. Para. 65. The Commission, under paragraph Bfiess that ‘the government's
treatment of the Ogonis has violated all three minh duties of the right to food. The
government has destroyed food sources through etsirisy forces and state oil
company; has allowed private oil companies to dgdfvod sources; and through terror,
has created significant obstacles to Ogoni comnaitying to feed themselves. The
Nigerian government has again fallen short of wisaexpected of it as under the
provisions of the African Charter and internatiohaiman rights standards, and hence, is
in violation of the right to food of the Ogonis.
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citizens. These rights are, as expressly provideteuthe Constitution,
fully justiciable rights and enforceable before ttmurts and thus the
courts are empowered to remedy the violations efrtghts>* Likethe
UDHR and the African Charter on Human and PeopRights, the
Constitution of South Africa affirmed the indivigiby and
interrelatedness of human rights. This is due te fact that the
Constitution is adopted after the universality, iwglbility and
interrelatedness and interdependent of human rightsiterated at the
Vienna World Conference of 1993.

Socio-economic rights are predominantly entrenctieder sections 26
and 27. These rights include housing, health cargices, including
reproductive health care, food, water, social sgcuand social
assistance. These rights require the state toréalsonable legislative and
other measures for the realization of the rightshwi its available
resources. The measures taken by the state musedsenable to
eliminate or at least reduce the severe deprivabbnthe society.
Furthermore, Section 7(2) of the Constitution imggosbligation on the
state to ‘respect, protect, promote and fulfill thghts in the Bill of
Rights’ which includes socio-economic rigitand ‘the Bill of Rights

*1 The Constitution of the Republic of South AfricatA108, 1996, section 38.

2 |n the case of Grootboom, under paragraph 42Cthestitutional Court stresses that
“The State is required to take reasonable ledistabnd other measures. Legislative
measures by themselves are not likely to constitotestitutional compliance. Mere
legislation is not enough. The State is obligeddbto achieve the intended result, and
the legislative measures will invariably have to figported by appropriate, well-
directed policies and programmes implemented byBkecutive. These policies and
programmes must be reasonable both in their colecephd their implementation. The
formulation of a programme is only the first stdgemeeting the State’s obligations.
The programme must also be reasonably implemended.otherwise reasonable
programme that is not implemented reasonably watl constitute compliance with the
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applies to all law, and binds the legislature, ¢ixecutive, the judiciary
and all organs of statd®” The Constitutional Court concludes that the
rights enshrined in the Constitution ‘does not gige to a self-standing
and independent positive right enforceable irreBpec of the
considerations’ of the obligations of the statearrttie constitution so as

to define the scope of the positive rigfits.

The Constitutional Court of South Africa plays aear role for both
making justiciable the socio-economic rights enthesd in the
Constitution® and adjudicating the rights and awarding remedées
victims in South Africa. The Court argues thatsittmpowered not only
to enforce the rights provided in the Bill of Righdf the Constitution but
also to examine the reasonableness of the measakes by the

government and to challenge the government poli€ies

State’s obligations.” See Government of the Repubfi South Africa and Others v
Grootboom and Others 2001 (1) SA 46 (CC); 2000 BIQ)R 1169 (CC).

>3 The Constitution of the Republic of South AfricatA108, 1996, Section 8(1).

**The Minister of Health and Others v Treatment Acti®ampaign and Others 2002
(10) BCLR 1033(CC) (SA) 29.

5 At the time of crafting the constitution, the Ctingional Assembly incorporated
socio-economic rights in the Bill of Rights, andopose them to be fully justiciable
before the courts of law. However, the justiciabitf socio-economic rights was faced
with strong opposition by different groups untiketlopposition was dismissed by the
Constitutional Court. This contributes a lot to uirg the realization of the rights and
rectifying the damage. See ‘Ex parte Chairpersotih@fConstitutional Assembly: e
Certification of the Constitution of the RepublicSputh Africa; 1996 (4) SA744 (CC)
Para. 77-8.

* See, the cases of Premier, Mpumalanga, and AnothExecutive Committee,
Association of State-Aided Schools, Eastern Traas¥899 (2) SA 91 (CC); 1999 (2)
BCLR 151 (CC); and August and Another v Electorah@nission and Others 1999 (3)
SA 1 (CC); 1999 (4) BCLR 363 (CC).
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The first socio-economic case presented beforeCtmestitutional Court
was the case of Soobramoney v. Minister of He&thia-Zulu-Natal®’
where Mr. Soobramoney-an unemployed and diabetic gbironic renal
failure-pleaded the court for regular kidney digdyet the state hospital in
Durban, invoking the violations of the rights tdfeli health and
emergency medical treatment that are enshrindaeii®96 Constitution.
The court affirmed that socio-economic rights artegral part of human
rights particularly in connection to the rightstmiman dignity, equality
and freedom. However, the court interpreted thegabbn of the state
provided under section 27f8)and (3) narrowly. The court also failed to
give serious consideration to the rights that taénpff invoked. Then it
rejected the claim and missed the opportunity tderpret the
constitutional rights invoked by the plaintiff irght of socio-economic

rights.

In the subsequent claims on socio-economic cabegutisprudence of
the Constitutional Court demonstrated that ‘viaas of these rights can
be judicially remedied without intruding unduly otegislative

discretion’® In the case of Grootbooffi, where groups of families
(comprising 390 adults and 510 children, out o&tBir6 of them are

under the age of 8) living in appalling conditicarsd evicted from where

’Soobramoney v Minister of Health, KwaZulu-Natal 89@) SA 765 (CC); 1997 (12)
BCLR 1696 (CC).

%8 Section 27 (1) states that ‘Everyone has the rightave access to (a) health care
services... (2) The state must take reasonablsldtige and other measures, within its
available resources, to achieve the progressilizatian of the rights. (3) No one may
be refused emergency medical treatment'.

*J.M. Woods, ‘EMERGING PARADIGMS OF PROTECTION FOR "SECOND-
GENERATION" HUMAN RIGHTS6 Loy. J. Pub. Int. L. 103 (Spring, 2005), at 115

9 Government of the Republic of South Africa v. Glmmom, 2000 (11) BCLR 1169
(CC).
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they lived, claim the right to access to adequatmsing, the
Constitutional Court applied the standard of ‘minimcore obligations’
"Minimum core obligation is determined generally bgving regard to
the needs of the most vulnerable group that igledtio the protection of
the right in question® However, the court stressed that ‘minimum core
obligation’ does not accord the right to housingdemand but the people
in desperate need should not at least be evioted dhere they live. The
Court stressed that the housing program of the rgovent shall be
expeditious and effective in realizing the right$he judgment of the
Court reveals that the failure of the governmeninieet even the core
minimum shelter needs of the applicants was a warla of sections 26
(the right to housing) and 28 (children’s rightsteelter). Finally the court
ordered the government program to include ‘reasenaieasures... that
provide relief for people who have no access tal,laro roof over their
heads, and who are living in intolerable conditionsrisis situations’2
The interpretation of the Court in relation to t@ncept of progressive

realization has showed advancement when it is coedpaith what it

®'Grootboom, 2000 (11) BCLR at 1187 In applying theimum core obligations of the
state, the Court gave emphasis on the reasonablstesdard in terms of the state’s
duty enshrined in the constitution to address thstrbasic needs of human needs. The
nationwide housing program is not affordable topéeately poor black majority in the
Republic of South Africa. The People in questionravextremely poor and had no
income at all. Forcible evicting those people antswiplations of their rights enshrined
in the 1996 constitution. Thus, after examining #@mbitious and comprehensive
housing program developed by the government, thest@ational Court declared that
the government’s program lacked the requisite eXped and effective realization
socio-economic rights; and the court ordered theegament to plan in a way that
"reasonable measures... to provide relief for peagio have no access to land, no roof
over their heads, and who are living in intolerad®aditions or crisis situations."
®2Grootboom, 2000 (11) BCLR, at 1209.

132



interpreted the concept in the case of Soobramonmyuwever, the

declaratory order of the Court fell short of remiedythe defect§®

In other subsequent complaints, the Constitutiddalrt revisited the
scope of the rights and the duty of the state. dutg of the state extends
to realizing the rights within reasonable periodiofe. The jurisprudence
of the Court clearly puts the nature and scopehef rights and the
reasonableness of the measures taken by the staéalize the socio-
economic rights. The Constitutional Court declattest Socio-economic
rights are clearly justiciable and made declaratorglers to the
government to take actions and award relief to th&ims. The
Constitutional Court, for instance, made declasatand mandatory
orders against the government in one ¥afe the failure of the state’s
programme to prevent Mother-to-Child transmissiéiHd/ and for not
complying with its obligations provided under senti27 (1) and (2) of
the Constitution (which deals with access to qieif health care
services). However, more is expected from the Gomisinal Court in
protecting the economic, social and cultural righitpersons who are in

desperate situations.

8 For the criticism on the judgment of the Consiitnél Court on the case of
Grootboom, see T. RoukInderstanding Grootboom — A Response to Cass Rt&inh
(2002) 12(2) Constitutional Forum 41, 51; and

D. BilchitzGiving Socio-economic Rights Teeth: The MinimumreCand its
Importance’(2002) 119 SALJ 484, 500-501.

% Minister of Health and Others v Treatment Actioan@paign and Others (1) 2002
(10) BCLR 1033 (CCQ).
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5. The Indian Constitution and the Jurisprudence of the Supreme
Court on Socio-Economic Rights

In the 1950 Indian Constitution, socio-economiditgyare not part and
parcel of fundamental rights (Part 11l of the Catugion) but they are
listed under the Directive Principles of State €iek (DPSP)-Part IV of
the Constitution. The Bill of Rights part constéstthe traditional civil
and political rights. Economic, social and culturghts are listed to
guide state policies. Furthermore, the Constitutabearly states that

socio-economic rights are not enforceable befotetsf’

Article 39 of the Indian Constitution provides th&he state shall direct
its policy towards securing that the citizens, nad women equally,
have the right of adequate means of livelihood'imposes obligation on
the state that its policy shall direct towards tipadl-assuring the right to
adequate means of livelihood. ‘Adequate meansvefiliood’ includes,
among others, the rights to access to sufficieod favater, clothing,
housing, work, health care services, social secantl education. Article
41 of the Constitution also states that "the Ssatdl, within its limits of
economic capacity and development make effectiwigpions for the
rights to work, to education, and to public assiséa...” This provision
explicitly imposed obligation on the state to takasonable measures for
the progressive realization of the socio-econonghts of the citizens.
However, the measures taken by the state shafldsmnable, expeditious
and effective in ensuring the rights.

'S, Muralidhar Judicial Enforcement of Economic and Social Righte Indian
Scenario’, 237 in F. Coomans. (ed.), ‘Justiciability of Ecamo and Social Rights:
Experiences from Domestic Systems’, ( (2006), b#atia, Antwerp-Oxford) at 240.
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As it is expressly provided under the Indian Cdosbin, socio-economic
rights are not justiciable before courts of [#\iThis is due to the fact that
during the crafting of the Constitution, though iseeconomic rights are
part of human rights (as it is provided under thBeHR), there were

contentions on the justiciability and enforcemeihthe rights before the
courts of law. As a result, socio-economic rightsrevconsidered non-
justiciable rights before courts until the 1980xhen a group of judges
on the Indian Supreme Court declared that the jadichad a

responsibility to address the vast poverty and miselndia’.®’

During the beginning of 1980’s, the judiciary iatied the public interest
litigation movement which was considered to be geided’ and ‘judge-
dominated’ movemer§f Public interest litigation, which provides for the

right to free legal aid, has contributed a lotitigating destitute living

% Article 37 of the Indian Constitution stipulatdsat socio-economic rights ‘shall not
be enforceable by any court, but the principlegeimelaid down are nevertheless
fundamental in the governance of the country argh#tll be the duty of the state to
apply these principles in making laws.” AccordimgMuralidhar, at the time of drafting
of the Constitution, it was initially felt that soeeconomic rights should be made
justiciable. However, a compromise had to be stinetwween those who felt that the
DPSPs could not possibly be enforced as rights thmde who insisted that the
Constitution should reflect a strong social justi8s a result, socio-economic rights are
made non-justiciable before any court. SeeMiiralidhar ‘The Expectations and
Challenges of Judicial Enforcement of Social Right02, in M. Langford (ed.),
‘SOCIAL RIGHTS JURISPRUDENCE: Emerging Trends inteimational and
Comparative Law, ((2008), Cambridge University Byed 103-104.

7 See VijayashriSripatiHuman Rights in India - Fifty Years after Independe; 26
Denv. J. Int'l L. &

Pol'y 93, 107 (1997) (discussing the role createthb Supreme Court after the Court's
decision in Maneka

Gandhi v. Union of India, A.l.LR. 1978 S.C. 597).Td¢reative interpretation of the right
to life by the Supreme Court during the 1970’s #igantly contributes for the
expansion of the contents of the dignified life d&imel development of judicial activism.
%S, Muralidhar Judicial Enforcement of Economic and Social Righte Indian
Scenario’, 237 in F. Coomans (ed.), ‘Justiciability of Ecorionand Social Rights:
Experiences from Domestic Systems’, ( (2006), b#atia, Antwerp-Oxford) at 240.
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and working situations of the mass of the peophe jLdiciary played a
decisive role in enforcing the directive principlesng the public interest
litigation in which any public spirited person cddring the matter to the
attention of the courts.

The Supreme Court, through expansive interpretaifaie right to life,
enforced socio-economic rights. The Court appl@dceconomic rights
listed under the Directive Principles of State €ek (DPSP) in
interpreting the content of fundamental rights loé tconstitution. The
Supreme Court in interpreting the right to lifechétat it is not only mere
animal existence but also includes, among othbesrights to sheltet,
livelihood and right to work? educatior* health’? right to live with

% The right to shelter was for the first time aceepas part of the right to life in the
case of Francis Coralie Mullin v Union Territory D&lhi, AIR 1981 (SC) 746. In one
case, the Supreme Court stated that ‘Basic needsiasf have traditionally been
accepted to the three-food, clothing, and sheltbe right to life is guaranteed in any
civilized society. That would take within its swedlpe right to food, the right to
clothing, the right to descent environment andasoeable accommodation to live in.
The difference between the need of an animal ahdnaan being for shelter has to be
kept in view. For the animal, it is the bare preitat of the body; for a human being, it
has to be a suitable accommodation which wouldaalém to grow in every aspect-
physical, mental and intellectual.” See Shantigailders v Narayan KhimalalTotame
(AIR 1990 SC 630).

0 QOlga Tellis v Bombay Municipal Corporation (AIR 8® SC 180), in which the
Supreme Court made the following observations:dtes not mean merely that life
cannot be extinguished or taken away as, for exaniyyl the imposition and execution
of death sentence, except according to proceduablesshed by law. That is but one
aspect of the right to life. An equally importargticét of that right is the right to
livelihood because no person can live without theans of livelihood. If the right to
livelihood is not treated as a part of the constinal right to life, the easiest way of
depriving a person of his right to life would be deprive him of his means of
livelihood. In view of the fact that article 39(apd article 41 require the state to secure
to the citizen an adequate means of livelihood thedright to work, it would be sheer
pedantry to exclude the right to livelihood frometleontent of the right to life.”
Similarly in a judgment, the Court reasoned thatéhlpression ‘life’ assured in section
21 of the constitution does not connote mere aniemédtence but has a much wider
meaning that includes right to livelihood, bett&anglard of life, hygienic conditions in
work-place and leisure facilities. See Consumercatian and Research Centre v Union
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human dignity’® and right to social security.In general, the right to
life,-for the Indian Supreme Court- means the rightive with human

dignity with minimum sustenance and all those sghite aspects of life
that would go to make life complete and worth liyiA

To sum up, the innovative efforts of the Supremeair€of India have

contributed to the application of the integrate@rapch to enforce socio-
economic rights. The Court has recognized sociox@tac dimensions
of the right to life-with a colorful and liberal terpretation of the right.
Thus, the judiciary has given teeth to socio-ecaoaights listed under

the directive principles of state policy.

of India, (1995, 3 SCC 42) For further discussiontbe issue, see S. Deshata& K.
Deshata, ‘Fundamental Human Rights: The Right fe hnd Personal Liberty’, (2007)
Deep & Deep Publications, at 68-73.

"Mohini Jain v State of Karnataka and ORS (AIR 1882 1858),in which the Indian
Supreme Court found a Constitutional Protectedtrigheducation in the right to life
and held that the right to life is the compendiexpression for all those rights which
the courts must enforce because they were baditetaignified enjoyment of life. It
held that the right to education flows directlyrfrahe right to life. The dignity of an
individual cannot be assured unless it is acconguhbly the right to education. See
Deshata&Deshata, supra note 70, at 73-76.

2\/incent v Union of India (AIR 1987 SC 990), in whithe Supreme Court held that
the right to health is a fundamental right and thuss the obligation of the state to
ensure the creation and the sustaining of conditmongenial to good health’. In one
case, the Supreme Court held that failure on thegfagovernment hospital to provide
timely medical treatment to a person in need ohdueatment results in the violation of
his right to life guaranteed under section 21 & tonstitution. See Paschim Bang
KhetMazdoorSamiti v State of West Bengal, (19963€337).

3 Francis Coralie Mullin v Union Territory of DelhAIR 1981 (SC) 746 in which the
Supreme Court held that ‘the right to life includbe right to live with human dignity
and all that goes along with it, namely, the bageessities of life such as adequate
nutrition, clothing, and shelter over the head d#acilities for reading, writing and
expressing oneself in diverse forms, freely mowvabgut and mixing and commingling
with fellow human beings.’

"Regional Directors ESI Corporation v Francis det€¢$993, Supp. 4 SCC 100).
Deshata&Deshata, supra note 70, at 67.

" M. Pieterse, A Different Shade of Red: Socio-Economic Dimensidrtse Right to
Life in South Africa”,15 S. Afr. J. on Hum. Rts. (1999), 372, at 375.
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6. Socio-Economic Rightsunder the FDRE Constitution

Ethiopia is one of the poorest countries in theldvand the third most
populous country in Africa with a total populatioh 74 in 2007 and is
estimated to be more than 84 million in 2d12n Ethiopia, millions of
people are living in deplorable conditions and rieaj poverty. Poverty is
widespread, with slightly less than half the popataliving below the
poverty line. There is a high level of unemploymeanadequate social
security, and many do not have access to adeqoatang, clean water,
and sufficient food and adequate health care =sviélthough the
government announces that poverty level is comimyvnd when
examined from the point of capabilities approacrgé numbers of
Ethiopians are still unable to afford basic nealls khelter, clothing,
food, and health. Every year millions are in neédasic needs-food,
clean water, shelter, clothing and health careisesv The health care
system is wholly inadequate though there are progisefforts
undertaken by the government and domestic anchitienal organ®

2007 Population and Housing Census of Ethiopia, €3Aluly 2010, retrieved 30
May, 2013.

8 See R. Wamai, “Reviewing Ethiopia’s Health SystBevelopment”, JIMAJ 52(4):
279-286, 2009. The UN-Habitat report states thastrod the country’s urban centres
are currently suffering from a host of problemscliing rising unemployment,
deepening poverty, severe housing shortage and d¢dclkjood governance. The
government’s efforts to improve the living conditoof the rural population have begun
to bear fruit, whereas the incidence and sevefifyowerty have intensified in the urban
areas in the recent past. The incidence of powkdgped from 47 percent in 1995/1996
to 45 percent in 1999/2000 in rural Ethiopia. Corapigely, the same indicator rose
from 33.3 percent to 37 percent in urban Ethiopiend) the same period. More recent
research also suggests that the income gap betleemealthy and the poor has been
widening in urban centres. This appears to be qadatily the case in Addis Ababa,
which currently has an estimated population of ess Ithan four million. See Situation
Analysis of Informal Settlements in Addis Ababa, {dbitat. United Nations, Human
Settlements Programme, 2007. See generkllyiopia: A Country Status Report on
Health and Poverty, June 2Q0%e World Bank Africa Region Human Development &
Ministry of Health Ethiopia; see generally, Bertelnn Stiftung, BTl 2012 — Ethiopia
Country Report, Gutersloh: Bertelsmann Stiftundl 20see generally, Rural poverty in
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Moreover, the state violates the housing rightdacje sections of the
people in major cities and towns across the coudtrg to (illegal)
evictions from land where they are (in some occasiollegally)
residing. Although there is a major achievemenaddressing the acute
shortage of housing problems in major cities of twuntry, the
government housing programme failed to provideng way for those
sections of the peoples in desperate need and ttaenaffordable for
most of thend?

The Constitution of Ethiopia, which became effegtiwhen Ethiopia
became a federal democratic republic on Augustl295, declared that
‘human rights and freedoms, emanating from thereabfi mankind, are
inviolable and inalienablé® The rights guaranteed under Chapter Three
of the FDRE Constitution comprise of both civil apadlitical rights and
economic, social and cultural rights including graughts. The human
rights and freedoms guaranteed under the Constitatie inviolable and
inalienable. Thus, one can say that the 1995 Qatisti of Ethiopia
guarantees the indivisibility, interdependent antkrrelatedness of all

human rights.

The economic, social and cultural rights are cchfte vague and open

manner, under chapter Il as fundamental rightsthi@ constitution.

Ethiopia, IFAD (International Fund for Agricultural Developmg, available at:
http://www.ruralpovertyportal.org/web/guest/couritrgme/tags/ethiopia

¥ See “The Ethiopian Case of Condominium Housing: Theetmated Housing
Development Programmg'UNHABITAT (2010), United Nations Human Settlement
Programme: Nairobi; For the detail analysis onrtgkt to housing in Ethiopia, see DG
Janka, “The Realization of The Right to HousingHithiopia” (October 2007, LL.M
Thesis, unpublished, Faculty of Law, UniversityRs&toria, South Africa).

8 FDRE Constitution, 1995, article 10(1).
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There are no separate and specific provisions enritihts to health,
housing, education, food and clean water; rathesehrights are
implicitly recognized by the Constitutid.Art 41 of the Constitution is
the basket upon which most socio-economic rights lsa added or
impliedly inferred. Janka rightly argues that Art(@) and (7) of the
Constitution do not give rise to a right based apph rather, they
impose duty on the government to ensure the enjoymokthe rights

provided for in article 41(1) and (2) recognizeccmde terms. Thus, the
rights provided in the bill of rights part are ceuthat it is difficult to

identify the rights guaranteed and the extent aftqmtion afforded to

them®?

The National Policy Principles and Objectives imagter ten of the
Constitution provides several socio-economic rightisich guide the
government to consider its policies to aim at pidowg all Ethiopians
access to public health, education, clean watezq@ate housing, food
and social security to the extent of its availabésource§® The

vagueness and openness of the socio-economic migtite Constitution
should be interpreted in a manner conforming to phmmciples of

international human rights instruments. Article(2)3provides that in

interpreting the fundamental rights and freedomshened under the

8Dejene Girma Janka, ‘Economic, Social and CultRihts and their Enforcement
under the FDRE ConstitutionJimma University Law Journa&Vol.1, No. 2, (2008),
p.74-75.

%2SisayAlemahu, ‘The Constitutional Protection of Bemic and Social Rights in the
Federal Democratic Republic of Ethiopidournal of Ethiopian LawVol. 22, No.2,
(2008), p.139.

% FDRE Constitution, 1995, article 85 in which amgan of the government, whether
federal or state, in the implementation of the Gitutton and other laws of the country,
be guided by the National Policy Principles ande@tijes stated under the constitution.
See also SisayAlemahu, supra note 82, p.138.
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Constitution, it should be ‘in a manner conformitagthe principles of
UDHR, International Covenants on Human Rights antkrnational
instruments adopted by Ethiopia’. Moreover, theerptetations of the
rights should be undertaken in light of the obligatof the Ethiopian
state under the ICESCR and the African ChartersTthe interpretations
applied by the African Commission and the Genemain@ents of the
Committee on ICESCR should be taken seriously skitgopia is a
party to both the African Charter and the ICESCHR tey form part of
the domestic legal system. Thus, the vaguenessathess of the rights
can be solved by applying the General Commentsi®@fGommittee on
ICESCR and the jurisprudence of the African ComiarssFurthermore,
the jurisprudence developed by the Indian SuprematCwhich is the
integrated approach, similar with the jurisprudenad the African
Commission, on the extended interpretation of tigat to life and
dignity to enforce all socio-economic rights coudd used. Thus, the
interpretation of the right to dignified life in o@onstitution should be

supported by such developed jurisprudence.

The Constitution of Ethiopia was adopted prior ¢o€ year before) the
adoption of the South African Constitution. Unlikee Constitutions of
the Republic of South Africa and India, the Consiiin of Ethiopia is
silent on the justiciability of socio-economic righprovided under the
National Policy Principles and Objectives before jindiciary. Moreover,
socio-economic rights are still marginalized righitke remedy provided
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in the Constitution for unlawful legislative and eextive decisions

contrary to the Constitution is to approach the $¢oof the Federatidf.

Unlike the 1996 Constitution of South Africa, th@95 Constitution of
Ethiopia does not declare the justiciability of iseeconomic rights.
There is no clear stand on the justiciability otiseeconomic rights
provided under the NPPO. The intention of the drafton the
justiciability of socio-economic rights is not cteand there is no view
reflected on the issue in theuvaxpreparatorieof the Constitutiof®
The non-justiciability of the rights should not the rationale for crafting
socio-economic rights vaguely in the Bill of Rigltart than it is in the
NPPO. Socio-economic rights enshrined under Chafiterthough
vaguely crafted, should be justiciable rights. Tiheorporation of the
rights in the bill of rights is an implied indicati of making them
justiciable. Furthermore, the adoption of the OmdiloProtocol to the
ICESCR which ensures access to remedies to themsicfor the
violations of socio-economic rights has implicasoon the justiciability
issue at domestic level. Yehanew boldly argues ttied FDRE
Constitution protects economic and social rightsnoprporating them in
the bill of rights as directly justiciable as welé by making pertinent
international treaties ratified by Ethiopia partigrarcel of the law of the
land® The Committee on Economic, Social and Culturahtsgstates
that:

%EDRE Constitution, 1995, article 83 (1) which statkat ‘all constitutional disputes
shall be decided by the House of Federation.’

8 See generallyYe Ethiopia HigeMengistGubae Kale Gubaklifutes of the
Constitutional Assembly), 1994.

8sisayAlemahu, supra note 82, at 151.
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The adoption of a rigid classification of economic,
social and cultural rights which puts them, by
definition, beyond the reach of the courts wouldstbe
arbitrary and incompatible with the principle th#te
two sets of human rights are indivisible and
interdependent. It would also drastically curtahet
capacity of the courts to protect the rights of thest
vulnerable and disadvantaged groups in sociéty.

Moreover, the adoption of the Optional Protocolthe ICESCR which
recognizes complaint procedures for the rights emstt under the
ICESCR creates a persuasive value in understandengusticiability of
socio-economic right® Thus, the spirit of the Constitution and the
notion of socio-economic rights should be interpdein accordance with
the principles (such as the principles of univetgalindivisibility,
interrelatedness and interdependence of all humgyhtsy and
interpretations (General Comments) of ICESCR amrdNhtional Policy
Principles and Objectives provided under Chapteoflibe Constitution.
Abebe argues that the provisions that deal witiNR@O are directly and
indirectly relevant to interpret Chapter 3 of thenGtitution and contain
provisions germane to human rights particularlgdoio-economic rights
and environmental right§. Furthermore, as | reiterate in the above
discussion, the fundamental rights and freedomghef Constitution
should be interpreted in the manner conformingh® principles and

87 CESCR General Comment No. 9, (1998) para. 10.

8 A.K.Abebe, “Human Rights Under the Ethiopian Cimsibn: A Descriptive
Overview” 5(1)Mizan Law RevieW2011) 41-71, p. 54.

81d, p. 48.
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interpretations followed in interpreting the ICESC&hd the African
Charter. Meaning, the goals set forth in the ICES®DR African Charter
cannot be achieved more effectively only by meanarointernational
adjudicative mechanism for individual complaintdieTinterpretations
applied by the African Commission in its decisiorveals that the
indivisibility and interrelatedness of human righapplies across all
generations of human rights. In other words, thaations on socio-
economic rights are the violation of the right tgrified way of life.

Moreover, the Constitution guarantees the invidighband inalienability
of rights and freedoms. The incorporation of alhgmtions of human
rights without any difference in consequence isithplicit recognition
of all the traditional classification of rights afiitedoms as indivisible,
interdependent and interrelat€dThe basis of the integrated approach is
the principles of indivisibility, interdependencygdinterrelatedness of all
generations of human rights and freedoms. The tiamlaon the right to
food, clean water, health care, or housing meafatwm of the right to
life. Thus, the right to dignified way of life dogst mean the mere
existence of a human being in this world withoutvihg adequate
housing, food, clean water, health care servicédssanial security. Here,
| should recite the words of Achebe quoted abow¢ ‘the must have the
things (socio-economic rights of the poor) with ahito live it well;
otherwise we ‘live a slow and weary life which i©omse than death’.
Therefore, one can conclude that socio-economitgigre justiciable by
applying the integrated as well as the violatioprapches and should not

be beyond the reach of the courts of law in Ettd@opi

Od, p. 44.
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6.1 Institutional Competencies

Unlike the Constitutions of India and the RepulolicSouth of Africa, the
1995 Constitution of Ethiopia does not give the dwa of reviewing
unlawful legislative and executive legislations ttee regular judicial
organ or a Constitutional Court; rather it mandategiasi-judicial organ-
the House of the Federation-to take care of thisiness” In other
words, the judiciary is limited from reviewing thanlawful legislative
and executive actions of the other arms of the gowent’? The
mandate of the judiciary is very restrictive in tl®nstitution. The
highest judicial organ in the country is the Fetl&apreme Court
However, for different reasons, there has beewmlate, no case in court
(as per the data available to the author at the dbimwriting this article)

where socio-economic rights-the rights to housiiogd, water, health

%1 This is inimical to the development of social jostin Ethiopia. This is due to the fact
that the political affiliation of the members oktiHouse complicates the interpretation
and enforcement of rights and examining the pdi@é the executive organ whether
they are reasonable in addressing the interestheofpoor. For the detail story of
empowering the House of the Federation to interfiretConstitution; see A. Fisseha,
“A New Perspective on Constitutional Review’, Tiburg Foreign Law Rey2002), p.
237-255; see also A. Fisseha ‘Federalism and thadichtion of Constitutional issues:
the Ethiopian Experience’, Metherlands International Law Revig@05).

%2 Though there is no absolute system of separatigpowers, there shall be a strong
checks and balances between and among the diff@neast of the government. The best
way to control the legislative and executive orgafighe government, the judiciary
must be strong enough in power as much as possitdeMcMillan notes “The
formulation of communal policy is best undertakenai legislative forum, by elected
representatives who participate in public debatep face periodic re-endorsement by
the people, and who embody the widely differinguesl and aspirations that are
intrinsically part of each society. The ongoing ligagion of general legislative rules is
best undertaken by the executive arm of governnvemth is in a position over time to
accumulate experience, wisdom, intuition, sagaaitgl other diverse skills that are
essential to good judgment in administering the [ake essence of the judicial function
in public law cases is threefold: judges can imipliytand skillfully interpret legislative
rules; by doing so independently of the other aohgiovernment they can bolster
community confidence in the administration of thev] and they can check the misuse
of authority by other arms of government.” See &Milan ‘Judicial Restraint and
Activism in Administrative LawB0 Federal LR (2002) 335, at 337.

%FDRE Constitution, 1995, article 78 (2).
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care services, and education-had been a subjecinténtion in Ethiopia

that can be exemplary jurisprudence on socio-ecandghts >

The House of the Federation is entrusted with theep of interpreting
the Constitutio’> In interpreting the Constitution, the House should
make clear the justiciability and enforceability suicio-economic rights
before the judiciary. The judiciary cannot exantime constitutionality of
public policies of the government. The NPPO —thee&live Principles
imposed a duty on the state to achieve certainosamdnomic goals.
They are intended for guidance of the state inntlag&ing of policies to
end the deprived and impoverished way of life & ¢ltizens. Thus, the
House is obliged to assure whether the policiesthef state are
comprehensive in realizing the socio-economic @gtr of the
impoverished sections of the people and constdauteasonable effort in
progressively achieving the constitutional rightarthermore, the House,
taking the approaches followed by the African Cossmn and the
Committee on ICESCR, should pronounce and provd Huxio-
economic rights are justiciable rights and thus ang whose rights are

violated can get remedy from the courts.

It should be borne in mind that in dealing withiseeconomic rights, the
courts are institutionally equipped to make theeatidnging factual and

political enquiries necessary for determining wkf@ minimum-core

% The only available case is the APAP’s Court Actiagainst the Environmental
Protection Authority on environmental pollution oking the constitutional right to

clean and healthy environment which is the firstecaver in the history of Ethiopia in
the public interest litigation. Ref No AP/3 APN/0@8, (Federal First Instance Court,
instituted on March 15/2006).

% FDRE Constitution, 1995, article 62(1). For théadlestory of empowering the House
to interpret the Constitution; see A. Fisseha, @08upra note 91, p. 237-255.
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standards called for and for deciding how publizereies should most
effectively be spent in light of the NPPO. In otherds, the courts have
residual power of interpreting laws and the Couastih. This power
emanates from two points of arguments. One retatése courts’ power
of interpreting and enforcing laws. The main takaurts’ is to interpret
and apply the law. Some scholars argue that thesé¢lofithe Federation
is exclusively empowered to interpret the congbtnlity of ‘any federal
and state laws’-the laws made by the legislatigmos and thus, with the
constitutional duty of courts to enforce the Cdnsitbn every small
measure of enforcement unavoidably involves somead kiof
interpretatio™°Moreover, Idris argues that ‘any petiton on the
unconstitutionality of an administrative act or ecion or custom is
within the judicial jurisdiction of an ordinary cau®’ Therefore, Article
13(1) of the Constitution states that ‘all...judictatans at all levels shall
have the responsibility and duty to respect andresf the fundamental
rights and freedoms. Enforcing the fundamental teighnd freedoms
through courts includes its interpretation. Coengorce laws in the way
they interpret it as long as there are no conttadicand they make
acceptable interpretations. In interpreting thedamental rights and
freedoms, sub-article 2 of the above provisionussies that it should be

in conformity with the principles of UDHR, Internamal Human Rights

% See A. Fisseha, ‘Constitutional Interpretatione Respective Role of the Courts and
the House of Federation’ ifroceedings of the Symposium on the Role of Couttse
Enforcement of the Constitutiqithiopian Civil Service Collage, Addis Ababa, 200

p. 6-26.

% See |. Idris, (2002) ‘Constitutional Adjudicatiomder the 1994 FDRE Constitution’
1(2) Ethiopian Law Review@3-71; see also T. Regassa, “Courts and the HuRigints
Norms in Ethiopia” in A. Fisseha (eg@roceedings of the Symposium on the Role of
Courts in the Enforcement of the Constitut{@thiopian Civil Service Collage, Addis
Ababa, 2001).
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Covenants and other International instruments adbply Ethiopia. In
other words, the way of interpretations of Inteioral and Regional
Human Rights Instruments adopted by the respe@emmittees and
Commission should be carefully considered by theuddo of the
Federation and the Ethiopian courts in interpretimg human rights and

freedoms of individuals which obviously includesi®seconomic rights.

The second reason is related to the first. The t@atisn under article
9(4) states that international agreements ratligthe House of Peoples’
Representatives become part and parcel of the faWeoland. In other
words, the judiciary is empowered to respect andoree those
international human rights instruments adopted thydpia. In cases of
vagueness and openness of such rights, the cosrttchadopt the
interpretations applied by the concerned body. Thumcerning the
vagueness and openness as well as the justigramigtter of socio-
economic rights, the Ethiopia judiciary is requitedollow the footsteps

of the African Commission as well as the CommitadCESCR.

Furthermore, although there are no sufficient laadopted for the
purpose of better implementation of socio-economights, the

enforcement of proclamations and regulations isréugilar business of
courts. Thus, when socio-economic rights are pexvith subsequent
legislation other than the Constitution, it will basier for courts to use

such legislation and effectively enforce socio-emuit rights.
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6.2 Lessonsfor the Ethiopian Judiciary from Foreign Experiences

In the preceding sections, attempt has been madbdw the role of
judicial activism in the protection and enforcememtsocio-economic
rights in the Republic of South Africa and India. Both countries, the
judiciary meaningfully contributes to the social daneconomic
transformation of their respective societies. Tiberhl interpretations of
the rights by the courts stimulate the legal dgwelents that lead to
translate into real changes of the lives of theorpsocieties. Thus,
Ethiopia has a lot to learn from the achievemettSauth Africa and
India in regard for the constitutional protectiardaenforcement of socio-

economic rights.

The Ethiopian judiciary shall take note of the exgige construction of
socio-economic rights enshrined in the internatiohaman rights
instruments and the FDRE Constitution by followthg footsteps of the
African Commission and the Committee on ICESCR that have
noticed above. Thus, the courts have to be willmgpply the rights so
as to protect the violations of socio-economic tsglof the long-
oppressed people. Though all socio-economic rigbtdd not be won
before the courts, the enforcement of the rightforbethe courts
improves the lives of impoverished millions of Hthians and
contributes to the realization of the dream of fullman dignity in the

country.

More is expected from all the Federal as well agiétaal Courts in
general and the Federal Supreme Court, in particilaaddressing the

above issues. This is because of the fact thatjutieial decisions
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rendered by its Cassation Division serves as aasein the country®
Article 2(4) of Proclamation 454/2005 provides {taaty interpretation of
law made by the federal supreme court in its cassgirisdiction shall
be made binding on federal as well as regional ctairat all levels
keeping intact the instances of a different legtdrpretation on the same
legal point and article at some other time in thdurfe. Thus,
interpretation of any law in a case by the Cassafiwision of the
Federal Supreme Court amounts to enacting a lawedder, in dealing
with socio-economic rights, the Court as well ag tHouse of the
Federation is required to apply the approaches tadolpy the African
Commission as well as the Committee on ICESCR. &be, having
this mandate, the Court can follow the jurisprugemt not only the
Indian and South African Courts but also of otheurts that have more

developed jurisprudence.

Today, the Ethiopian courts may apply the followtagp approaches in

dealing with socio-economic rights.

6.2.1. TheViolations Approach

This approach states that socio-economic rightscaresidered to be
violated when the state fails to fulfill the minimucore obligations of the
rights. The concept of * minimum core’ was devekbd®y the United
Nations Committee on Economic, Social and CultiReghts which is

charged with monitoring the obligations undertakgrstate parties to the

% The introduction of Proclamation No. 454/2005, ethis adopted to amend the
Federal Courts Proclamation No. 25/96, has thenpiateto bring judicial activism in
Ethiopia, not only in socio-economic issues bub @s human rights issues in general.
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International Covenant on Economic, Social and alt Rights.
According to the Committee:
a State party in which any significant number of
individuals is deprived of essential foodstuffseséential
primary health care, of basic shelter and housiag,of
the most basic forms of education is, prima fafading
to discharge its obligations under the Covenantthié
Covenant were to be read in such a way as nottabksh
such a minimum core obligation, it would be largely
deprived of its raison d’étre. By the same tokemust be
noted that any assessment as to whether a State has
discharged its minimum core obligations must aksket
account of resource constraints applying within the
country concerned. Article 2(1) obligates each &tadrty
to take the necessary steps to the maximum ofaitahle
resources. In order for a State party to be ablattoibute
its failure to meet at least its minimum core oatigns to
a lack of available resources, it must demonstrifuet
every effort has been made to use all resourcdsatteaat
its disposition in an effort to satisfy, as a mattd

priority, those minimum obligatioris.

CESCR General Comment 3 (1990), para 10:See, ldrghurg Principles on the
Implementation of the International Covenant onrgguic, Social and Cultural Rights,
Annex, U.N. Doc. E/CN.4/1987/17 (“States parties abligated, regardless of the level
of economicdevelopment, to ensure respect for mimnsubsistence rights for all.”);
Maastricht Guidelines on Violations of Economic,ctab and Cultural Rights, U.N.
Doc. E/C.12/2000/13, (“Such minimum core obligatioapply irrespective of the
availability of resources of the country conceroedny other factors and difficulties.”).

151



The state is required to guarantee the minimum odégations-the
survival needs of its poor people. The State hamanage its limited
resources in order to address the interests ofntheginalized and
disempowered groups of the community. Moreover,piticy should
take into consideration the interests of the pewple are in need of and
take reasonable measures for the realization afghés in general and to
provide relief for the poor people. The court sldoulake into
consideration of the ‘minimum core obligation’ amtite ‘progressive
realization’ of the rights in order to judge whatliee state fails to meet
the affirmative obligations. Furthermore, in thesatce of adequate
enjoyment of socio-economic rights, civil and poht rights may not be
effectively protected. Thus, the courts should alfiwe adequate
recognition for the realization of the minimum swual needs of the poor
Ethiopians.

6.2.2. Thelntegrated Approach'®

Articles 83 and 84 of the FDRE Constitution deakhwinterpreting
constitutional disputes and determining the coubibality of federal or
state laws but do not talk about the implementatibthe constitutional
provisions. Thus, it does not hinder courts fronplgipg constitutional
provisions in the adjudication of cases. The caulftsubmit a legal issue

to the Council of Constitutional Inquiry only if iielieves that there is a

190 Articles 62 (1), 83 & 84 of the FDRE Constitutistipulates that the power of
interpreting the Constitution vested upon the HoafsEederation. Thus, in interpreting
the Constitution, the House and the Council of @tart®nal Inquiry should consider
the interpretations of the African Charter and ICERS Therefore, for the better
application and enforcement of socio-economic Hgint the Ethiopian context, the
House of Federation and the Council of Constitwtioimquiry are recommended to
adopt the ‘Integral & Violated Approaches’.
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need for constitutional interpretation in deciditie casé® In the
absence of a ‘constitutional dispute’, the mandatehe Council of
Constitutional Inquiry and the House of Federattoninterpret the
Constitution, does not exclude courts from enfagciconstitutional
provisions on fundamental rights and freeddfigherefore, if the court
believes that the constitutional provision in qi@sis clear, it can apply
it without referral to the Councif® Article 13 (1) of the Constitution
states the duty of the judiciary to enforce thehtsgenshrined in the
Constitution definitely extends to applying the yisions in specific

caseg?

In applying the constitutional provisions for a eas hand, courts can
apply the integrated approach adopted by the AfriC@mmission. In
other words, the interpretations of the African E&aon socio-economic
rights by the African Commission can be a basis dofull-fledged
enforcement of the rights in Ethiopia. In additidhge indivisibility,
interdependence and interrelatedness of civil aalitiqgal rights and
economic, social and cultural rights lend a greatgr to the courts so as

to enforce complaints on socio-economic rights. Tight to life is not

sisayAlemahuYeshanew, The justiciability of Humarig®s in the Federal
Democratic Republic of Ethiopia. Available at: httpsrn.com/abstract=1530825
(accessed on 15 November, 2013), p. 7; for thebattalysis on the judicial referral of
constitutional disputes, see generally TakeleSobdkalicial Referral of Constitutional
Disputes in Ethiopia: From Practice to theorgthiopian Constitutional Law Serigs
Vol.lll, Faculty of Law (2010).

192 Ipid, p. 6-7. Article 3 (1) of the Federal CouRsoclamation which provides that,
‘federal courts shall have jurisdiction over caadsing under the Constitution, federal
laws and international treaties’, shows the pobsibiof applying constitutional
provisions in the adjudication of cases. See Féd&varts Proclamation, 15 February
1996, Article 3 (1), Proclamation 25, Negarit Géze?™ Year, No. 13.

1%bid.

%41d., p. 7.
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only fundamental right but also basic right of adividual. The right to
life which is the most basic human rights of alhiaecessary prerequisite
for the exercise and enjoyment of all fundamentaman rights®®
Without life, protection of any other right becommganingless®® The
right to life does not only mean imposing an oliiga on the state to
refrain from arbitrarily depriving it but also impes an obligation to
guarantee the basic prerequisites that make linmgful. Mengistu on
his side pointed out that:

if deprivation of the lives of millions of peopledugh

lack of access to survival requirements is notghtito

life issue, we can only say that the concept artcbno

of the right to life in its restricted and narroversse

does not apply to more than a billion people arotimel

globel®’

The Indian Supreme Court applied the liberal intetagion of the right to
life so as to enforce the rights listed under tineative principles of state
policy. The right to life, for the Indian Supreme@t, does not mean the
person’s mere animal existence but the right te lim a reasonable
comfort and decency since it is basic and most dorehtal of all the
other rights. The right to life means to live witluman dignity with
minimum sustenance. Socio-economic rights make rdstidée complete

and worth living and thus form part of the rightite.'*®

195 F. Menghistu, The Satisfaction of Survival Requiremen88-81, in ‘THE RIGHT
TO LIFE IN INTERNATIONAL LAW’, (B. Ramcharan (ed.)(1985), at 63; see also
Pieterse, supra note 76, at 372.

1%pjeterse, supra note 76, at 372.

%Mengistu, supra note, at 105, at 63.

1%5eeDeshata&Deshata, supra note 70, at 68-73.
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In the Makwanyane case, the Constitutional CourtSoluth Africa
illustrates the right to life in the following way:
The right to life was included in the constitutiant
simply to enshrine the right to existence. It i$ life as
a mere organic matter that the constitution chezsh
but the right to humane life: the right to live as
human being, to be part of a broader community, to
share in the experience of humanity. This concépt o
human life is at the centre of our constitutional

valuest®

This implies that the right to life constitutesitig conditions not only
that permit for mere physical existence, but alé@atws needed to make

such existence humane and dignified.

When we analyze the above approaches in the E#tmamntext, Article
13(2) of the Constitution requires that, in intetprg the Fundamental
Rights and Freedoms specified in the Bill of Rigtitee principles of
UDHR and international human rights instruments amrnational
instruments adopted by Ethiopia should be taken account. The broad
interpretation of the right to life under interrmatal human rights
instruments should be taken in to account whenriglet to life is
interpreted in Ethiopia. The innovative effortstbé Supreme Court of
India that have contributed for the applicatiortteé integrated approach

to enforce socio-economic rights will help our gidry in recognizing

1995 v Makwanyane 1995 (3) SA 391 (CC), Para 326.
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socio-economic dimensions of the right to life-wattcolorful and liberal

interpretation of the right.

Moreover, the Government of Ethiopia is required giwarantee the
minimum core obligations-the survival needs of ptsor people to the
extent of its available resources which includesouveces from

international assistances. Thus, it has to managarited resources in
order to address the interests of the marginalaed disempowered
groups of the community. Moreover, the policy ot tetate should
consider the NPPO and the interests of the peopteate in need of and
take reasonable measures for the realization afghés in general and to
provide relief for the poor people. In this case tourts should take into
consideration of the policies of the state whetiteés guided by the

NPPO and realizing the ‘minimum core obligationstddhe ‘progressive
realization’ of the rights in order to judge whatliee state fails to meet
the affirmative obligations. Darge argues thatdhgectives enunciated in
chapter ten did not take away the power of the Chence, at least some
socio-economic rights tacitly guaranteed in the tidlaal policy

principles and objectives’ can be made justiciabiglirectly*°

Furthermore, in the absence of adequate enjoymiesb@o-economic

rights, civil and political rights may not be effeely protected. Thus,
our courts can also refer to civil rights that akieectly pertaining to

socio-economic rights, for example, the right taltle food and clean
water may be interlinked with the right to life laese they are basic

necessities for a life to continue. Therefore, ¢barts shall apply both

“amsaluDarge, The Integrated Approach: A Quest Fohafcing Justiciability Of
Socio-Economic Rights Under The Ethiopian Constitut (December 2010,
Unpublished, LL.M. Thesis, School of Law, AAU). 8.9
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the ‘violated approach’ and the liberal and expangiterpretation of the
right to life for the better protection of socioemomic rights of the
marginalized people and for the realization of ga@gonomic rights in
the future Ethiopia.

7. Challenges to and Prospects for Justiciability of Socio-Economic
Rightsin Ethiopia

The fundamental rights and freedoms enshrined u@tapter IIl of the
Constitution are justiciable rights. Though vaguelgfted as part of the
fundamental rights and freedoms, socio-economiusigre presumed to
be justiciable rights. However, the listing of thghts in the NPPO-as
Directive Principles of State Policy-creates comdusamong legal
scholars and even among the federal judges asetgusticiability of
socio-economic rights enshrined as the fundamerigits in the
Constitution*** Furthermore, in the current situation, all courfsthe
country are not equally well-equipped to adjudidaecomplaints on the
violations of socio-economic rights invoking thghis enshrined in the
Constitution. Thus, the limitations in adjudicatisgcio-economic rights
revolve around problems of attitude as well asitsgtutional legitimacy

and normative frameworks of the country.

Socio-economic rights were not considered legéitsign relation to their

applicability’*? They are legally negligible and unenforceable tdgh

11 See, AmareTesfaye, “Justiciability of Socio-ecoimnRights in the Federal
Democratic Republic of Ethiopia” (December 2010published, LL.M. Thesis, School
of Law, AAU).

"nterviews with two Federal High Court judges, ame other former Federal High
Court Judge, October 3 and 4, 2010.
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before the judiciary’® The implementation of the rights is considered as
by the goodwill of the political institutions rathéhan by the judiciary™*
However, the courts should take cognizance of tiakvisibility of all
human rights and the changing circumstances indawjting socio-
economic rights in the international arena andame countries which

have strong and developed judiciary and jurispraden

The attitude on the inclusion of socio-economiditsgin the NPPO is
considered to preclude the judiciary from enforcthg rights and the
judiciary is not constitutionally empowered to exaen the
reasonableness of the state’s poli¢féHowever, it should be changed
with the change of laws and practices on socio-@eon rights in the
international arena. Otherwise, this will contirtaebe a setback to a full-
fledged enforcement of socio-economic rights anah@ring the state’s
programs on socio-economic rights; whether thecpesi are targeted
towards the goals stipulated under the NPPO; arethen the measures

taken by the government is reasonable in realizimg rights. The

pid.

bid.

115 |bid; see SisayBogaleKibret, Competence and Lmgitly of Ethiopian Courts on the
Adjudication of Socio-Economic Rights: Appraisales &€hallenges and Prospects,
December 2010, Unpublished, LL.M. Thesis, SchoolLafs, AAU), p. 72-73. Kibret
further states that according to Ato Menberetsehdg€sse and few others socio-
economic rights are not justiciable and are noregmate to the judiciary hence are not
capable of appearing before courts pursuant t@arof the FDRE Constitution. For
them the judiciary should not be taken as solution socio-economic aspects of
individuals. On the other side most of the judgE3 ¢ut of 13) believe that courts are
appropriate fora for the enforcement of socio-ecoicaights. Judges on this side have
the stand that the rights are perfectly justiciadotel what lacks according to them is a
committed judiciary that can properly apply thehtiyunder consideration. They also
noted that the legal environments and practical@mges shall be considered for proper
application. However, most of the interviewed jusig®ncluded that socio-economic
rights do not actually get the protections theyedes under the constitution and other
international human rights instruments which Etragatifies.
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judiciary must strive to do what is expected oghiring the experiences

of its counterpart that have developed jurispruéenc

Furthermore, the judiciary must encourage personsdge complaints
on socio-economic rights without the need to sh@sted interest. The
FDRE Constitution (art 37) and the Civil Proced@ede (arts 33 and
38) do not really allow thpublic interest litigation.Thus, the courts are
strictly applying the stringent rules provided undlee civil procedure
code of 1965° The FDRE Constitution under article 37 gives tightr
to an individual or group of persons to bring atigigble matter to a
judicial or quasi-judicial body. However, it reges the person to be a
member of the affected group or an associatioresgmting the interests
of its members. Even where the person is interesteithe case, s/he
needs to be authorized by the people on whose ftatalttakes the case.
In the same fashion, the civil procedure code meguihe representation

in civil casest!’

In India, Public Interest Litigation (PIL) was i@ted and devised by the
judges of the Supreme Court so as to enable anycmgirited person to
easily access the judiciary representing the vastjomty of

impoverished, deprived and underprivileged sectiohshe society to

1% The Civil Procedure Code of Ethiopia, 1965, aecl33 and 38, both of them
requires the complainant to show vested interest ¢ase. Art 33 (2) of the same code
states that ‘No person may be a plaintiff unlesd&® a vested interest in the subject-
matter of the suit’. Article 38 (1) states that “é&fh several persons have the same
interest in a suit, one or more of such persons so@yor be sued or may be authorized
by the court to defend on behalf or for the benefitall persons so interested on
fla;tisfying the court that all persons so intereatg@e to be so represented’.
Ibid.
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achieve social justicB® In Ethiopia, this kind of trend should be
developed by the judiciary, different associatiansl legal experts. Any
Ethiopian who seeks to defend the general interasts rights of the
society-including  socio-economic rights-and who filfisl the
requirements specified under article 10 of the Fadeourts’ Advocates
Licensing and Registration Proclamation can rerdeocacy servicg’
However, there is no developed jurisprudence onigpuiierest litigation
except the APAP’s Court action against the Fed&mavironmental
Protection Authority. This was allowed due to theaikability of the
public interest litigation under article 11(1) ohet Environmental
pollution control proclamation No. 300/2002. In etlcases, the public
spirited persons are required to show vested istteceinstitute a court
case. Therefore, any public spirited person whalside institute court
action for the violations of the socio-economictigyof the vast majority

of Ethiopians could not be allowed to do so byjtltkciary.

18 For general discussion on the PIL in India, se®&ki, ‘Taking Suffering Seriously:
Social Action Litigation in the Supreme Court oflild, in J. Kapur, (ed.) “SUPREME
COURT ON PUBLIC INTEREST LITIGATION” Vol. I, (1998) (Delhi); S.
Muralidhar, ‘Judicial Enforcement of Economic and Social Rightee Indian
Scenario; 237 in F. Coomans (ed.), ‘Justiciability of Ecamo and Social Rights:
Experiences from Domestic Systems’, ((2006), |etetia, Antwerp-Oxford).

119 Article 10 of the Federal Courts Advocates Licegsand Registration Proclamation
no. 2000 provides that any Ethiopian who defen@sgéneral interests and rights of
society will be issued with a Federal Court Spe8idVocacy License, provided that the
person should be holder of a degree in law fronegally-recognized educational
institution, know the basic Ethiopian laws and héive years working experience. See
also The Ethiopian Human Rights Commission Esthinigs Proclamation, 2000,
Proclamation No. 210, NegaritGazeta, 6th Year, M@.and the Institution of the
Ombudsman Establishing Proclamation, 2000, ProdilamaNo. 211, NegaritGazeta,
6th Year, No. Article 22 (1); the Environmental Rtibn Control Proclamation, 2002,
Article 11, Proclamation No. 300, NegaritGazetd, ¥ear, No. 12 (stipulates that, any
person, without a need to show a vested interest, lodge a complaint to the
Environmental Authority or the relevant RegionalvEanmental Agency against any
person causing actual or potential damage to tkieamment. This right is extended up
to bringing the case to the relevant court).
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Thus, this trend should be changed by the actiles raf the judiciary and
lawyers who are concerned for the better protectibrihe rights of
marginalized and impoverished groups of the peoptasthermore, the
vast majority of impoverished and deprived sectiohshe community
have a right to legal aid. This right will at leds¢ guaranteed in our
country when the rules and attitudes on public rege litigation is
changed and widely practiced equally by the judjcas well as lawyers
of the country. Therefore, in matters of publiceist litigation, the court
shall not deny standing to genuine dwhd fidelitigant even when s/he
has no personal interest in the matter where thieiary can provide an
effective remedy. Thus, this enlightened approach @nable civil
society groups to take up the cases of vulneraiden@arginalized groups
and individuals.

Concerning the institutional legitimacy of judici@view!*° the judiciary
does not have the last word with respect to carigiital matters. This
power is vested upon the upper house-the HoudeedFéderation. Thus
the judiciary does not have the power to reversediiy or nullifying
legislation. This will hinder the judiciary for tHell-fledged enforcement
of socio-economic rights. However, courts are natleded from
enforcing constitutional provisions as long as desl not constitute
‘constitutional dispute’. Thus, the judiciary, thiet maximum of its
efforts, must endeavor to enforce the claims orlatimns of socio-
economic rights of the vast majority of impoverighgethiopians so as to

make the lives of these communities meaningfuldigdified.

120 For a detail discussion on the vested rights aftsojudicial review; see T. Regassa,
(2001) supra note 97.
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The establishment of the Ethiopian Human Rights @awsion is a major
progress for the protection and promotion of humights in Ethiopia
which is the core mission of the CommisstéhAs a national human
rights institution, there is similarity on the manels of the Commission
and the activities that should be undertaken by Nagional Human
Rights Institutions listed under the General Comimadrthe Committee
on ICESCR'?? The General Comment states that it is essentigivie
due attention to ESCRs in all of the relevant gty of NHRIs. The
major activities include:

a) the promotion of educational and informational

programmes designed to enhance awareness and

understanding of economic, social and cultural tggh

both within the population at large and among

particular groups such as the public service, the

judiciary, the private sector and the labor movetnen

b) The scrutinizing of existing laws and adminigtra

acts, as well as draft bills and other proposatsehsure

that they are consistent with the requirements haf t

ICESCR;

c) The provision of technical advice or by undeirigk

surveys in relation to economic, social and cultura

rights, including when requested by public authesit

or other appropriate agencies;

121 proclamation No. 210/2000, Ethiopian Human Rightsnmission Establishment
Proclamation, Negarit Gazett& &ear, no 40, Addis Ababd"4July, 2000. The powers
and duties of the Commission are listed under larti@ of the establishment
proclamation.

122The Role of National Human Rights Institutionstia Protection of Economic, Social
and Cultural RightsGeneral Comment No. 10, U.N. ESCOR, Comm. on EQuot. &
Cult. Rts. 19th Sess., U.N. Doc. E/C.12/1998/208)9
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d) The identification of benchmarks at the natioleakl
against which the realization of ICESCR obligations
can be measured;

e) conducting research and inquiries designed to
ascertain the extent to which particular economic,
social and cultural rights are being realized, e@ith
within the country as a whole or in areas or inatsn

to communities that are particularly vulnerable;

f) Monitoring compliance with specific rights and
providing reports to the public authorities and itiv
society; and

g) Examining complaints alleging violations of
applicable economic, social and cultural rights

standards within the state.

The Commission is also empowered to undertake figa®ns on
violations of human rights upon complaints or by @wn initiation*?®
Thus, it can address the violations of socio-ecdnaights of the mass

impoverished people.

8. Conclusion and Recommendations

The justiciability and judicial enforcement of soeconomic rights have
been changed through time. The Committee on ICES@rpowered to
receive communications on violations of socio-ecoiworights. The

African Commission on Human and Peoples’ Rights liagp the

integrated and the violations approach in enforcsugio-economic

Zproclamation No. 210/2000, article 6(4).
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rights. The Constitutional Court of South Africatiées the violations of
socio-economic rights. The Indian Supreme Courbugn there is an
express provision that excludes the court from merig socio-economic
rights, through applying the integrated approaaffprees the socio-

economic rights.

A sizeable number of the Ethiopian population limepoverty and is
suffering from tremendous socio-economic hardshiparthermore,
economic, social and cultural rights are vagueboriporated under the
recent Constitution. Moreover, the Constitution vdes policy
guidelines that the state should follow to reduceifopossible to
eliminate the destitute lives of the people. Howgws®ocio-economic
rights enshrined in the FDRE constitution are pédais a way that the
rights could not be enforced before the judicidiyis problem should be
resolved by adopting the approaches followed by @menmittee on
ICESCR and the African Commission. Furthermordnuta, though the
rights are expressly unenforceable before the sptive Indian Supreme
Court integrated socio-economic rights in to thghtito dignified life.
The constitutional and political development ofilnavith regard to the
relationship between fundamental rights and freexd8itl of Rights- and
Directive Principles of State Policy offers intdmeg lessons for
Ethiopia. To sum up, the innovative efforts of Bigpreme Court of India
have contributed to the application of the integglaapproach to enforce
socio-economic rights. The Court has recognizediosemonomic
dimensions of the right to life-with a colorful atideral interpretation of

the right. Thus, the judiciary has given teeth ¢@ig-economic rights

164



listed under the directive principles of state ppl** Thus, our judiciary
has to learn much from the experiences of Indiaahdr countries so as
to make the life of our impoverished, deprived amarginalized people

meaningful.

Moreover, the deprived and impoverished sectionthefpeople do not
know the scope of their rights and the obligatiohthe state. During the
violations of their rights, they do not believetthizeir rights are violated.
They only expect remedies from the government thetisfy their
interests rather than taking the matters to thenatin of the judiciary.
Therefore, awareness creation on the fundamentasticational rights of
the mass, the obligations of the state under thestitation and
international human rights instruments and the otgaf enforcing them
should be undertaken by the legal experts, inclyglidges and lawyers
and other stakeholder institutions such as Ethiogiar Association and
Ethiopian Women Lawyers’ Association.Finally, mushalso expected
from the Ethiopian Human Rights Commission to easuhe
implementation of the constitutionally guaranteeghts of the citizens.
Socio-economic rights have been given less atteryothe government.
The Commission, which is Government Human Rightsn@assion,
must give equal attention in addressing the vioteti of civil and
political rights and socio-economic rights. Theerof the Commission in
addressing the violations of any human right mestlifferent from that
of other governmental institutions. Much is expdctérom the
Commission; it can contribute a lot to the real@atof socio-economic

rights, which is fundamental to fully exercise tand political rights.

124 M. Pieterse, supra note 76, at 375.
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Status of Subnational Constitutionalism in the Federal Democratic
Republic of Ethiopia: Implications of Theoretical Evaluation of Some
Facts

Yitages Alamaw Muluneh*

Abstract

By adopting federalism, the Federal Democratic Répwf Ethiopia (FDRE)
has domesticated the prominent prerequisite fonatidnal constitutionalism,
i.e. the establishment of subnational units (SNUs)lled Regions, with
designated powers. The SNUs have competence ayienad/subnational (SN)
matters and governance. They can also write SNtitatiesns by which they
administer themselves. This paper argues that stebleshment of SNUs and
the existence of SNCs do not evince a robust SNtitationalism (SNCM) in
the country. However, based on some theoreticahative evaluation of how
much the constitutional system and process at 88l fare with the ideals of
SN constitutionalism, it can be witnessed thatelsee practices that go hand in
hand with SN constitutionalism on the one hand #wad are inconsistent with
SN constitutionalism on the other. It, finally, atindes that strengthening the
promising steps, and a systematic approach and tomnt to tackle the

pitfalls enhance SN constitutionalism in the SNUs.

1. Introduction

After the fall down ofDerg in 1991, Ethiopia dispensed decentralized
governance. Since then, two successive developrhamisg remarkable
imprint in the history of SN constitutionalism diet country emerged.
The first was the adoption of the Transitional &@rCharter (TPC) in
1991. TPC envisioned autonomous SNUs with designateas of

* LL.B, LL.M, Ex-academic staff, JU, Law School.
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competence that could write SN constitutions amgego themselves by

them?

The second development is the adoption of Constitubf the FDRE
(CFDRE), which has officially declared Ethiopia edéral country in
19952 The CFDRE has established two tiers of governmeresleral
Government and State GovernmehEegions/States are SNUs that have
their own exclusive areas of competefiand are empowered to write
their own respective SN constitutidnand govern their affairs by the
same. This has created explicit potential and poggi for dual but
interrelated constitutionalism in FDRE. As the Sistitutions in federal
states are part and parcel of the entire congitati structure of the
systems and play a vital role in giving the systeanslirection® SN
constitutions in FDRE should be treated as sucle. fEderal system in
FDRE should also well be conceived as a systemmnbeatls to setup a
notion of national and SN constitutional law as ptementary partners
in a complex collective scheme of constitutiondf-gevernance. Thus,
studies relating to Ethiopian recent constitutiopabcess have to be

directed towards analyzing the generation, devetgminterpretation,

! In this work, ‘subnational units (SNUs)’ referttte sphere of governance immediately
below the national government. Similarly, ‘subnatibgovernment (SG)’, ‘subnational
constitution’, and ‘subnational constitutionalism&fer, respectively, to ‘government’,
‘constitution’, and ‘constitutionalism’ in SNUSs.

2 Constitution of the Federal Democratic RepubliEttiiopia (CFDRE), Proclamation
N0.1/1995 Federal Negarit Gazetarear 1 No.1, Arts 1, 46 (1) & 50 (2).

% Nine SGs are established on the basis of theesettit patterns, language, identity and
consent of the peoples concerned. CFDRE, Art.46 (2)

* CFDRE, Art.52 (2).

® CFDRE, Art.50 (5).

® Daniel J. Elazar (a), ‘From the Editor of Publi®tate Constitutional Design in the
United States and Other Federal Systemsblius Vol. 12, No. 1, (1982), p.1.
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and enforcement of constitutional norms both at nkh&onal and SN

levels.

This work deals provides a theoretical study ofeaspf the current
complex constitutional process. Though SN consbiaism is often
identified with written SN constitutions, not alNSconstitutional texts
are committed to the principles and serve the emds SN

constitutionalism. Enacting SN constitutions doed guarantee SN
constitutionalism as SN constitutionalism needs eagifice to
values/norms, institutions and procedures of premie. Therefore,
whether SN constitutions in a given state adheréhéodictates of SN
constitutionalism cannot be determined without s@oe of normative
evaluation. FDRE is not an exception to this. Likethe other federal
states, whether the existence of SN constitutions indsate

corresponding emergence of robust practice of Si$tdationalism has
remained unclear in FDRE, too.

Thus, this work tries to evaluate how the SN cautstins in FDRE fare
with the dictates of SN constitutionalism. It woyddint out some of the
facts that go hand in hand with the development robust

constitutionalism at SN level on the one hand amat thinder such
development on the other. This would be made im fiarts. The first
presents the meaning and presuppositions of SNitdimalism as it is
employed here. Part two gives brief overview of plagh taken towards

" James A. Gardner, In search of subnational catistiialism, A paper prepared for
Seventh World Congress (SWC), International Asgsimmiaof Constitutional Law
(IACL), Athens, Greece, June 11-15, 2007, Buffdlegal Studies Research Paper
Series, Paper No. 2007-016, p.1.
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SN constitutionalism in Ethiopia in light of cortstional development of
the country. Part three shows some facts that ansistent with and
others that present challenges to the emergencerobfist SN
constitutionalism in FDRE. Finally, a brief condlus would be made.

2. Subnational Constitutionalism: What is it? What does it
presuppose?
2.1. Preliminary considerations
Though constitutionalism is a concept attractingowes meanings, here it
is taken as a notion referring to several fact@wisg as indices by
which degrees of constitutionalization can be mesksuParticularly, it
includes the following imperatives: government fdad, defined,
governed and directed by a constitution, and wipaseer is constrained
by laws, the constitution being the supreme faaddressing the
relationship between the national and the otheel¢ewf governance,
which are emerging and constitutionalized, and ifsele of adequate
allocation of competences so as to establish fegiy and coherence of
the entire constitutional systetmpresence of precondition favourable to
the establishment of peace and security, and theagition of tolerance
and diversity!® popular sovereignty and democratic government

(especially, with separation of powers or othercg&iseand balances; and,

8 Bernard Bekink, ‘The intrinsic uneasy triangleveeen constitutionalism, secularism
and the right to freedom of religion- A South Afit Perspective TSAR Vol.3 (2008),
481.

® Thomas Cottier and Maya Hertig, ‘The prospect@8f Century constitutionalism,’
Max Planck Yearbook of United Nations Lavel.7, 2003, 261-328, p.298.
1% Andras Sajo, Limiting Government: An introductitnconstitutionalism, 2000, p.10.

169



an independent judiciary}; presence of legally defined limits on the
power of the majority? institutions to monitor and assure respect for the
constitutional blueprint, limitations on governmerdnd individual
rights;® respect for self-determinatidfi; and, legitimacy of a
constitution, which results from the support (willfacceptance and

internalization) of the constitution by the people.

2.2. Subnational Constitutionalism: What isit?

This work conceives SN constitutionalism as a cphaeferring to

application of constitutionalism as given above SN level, mutatis

mutandis Besides, SNCM has, at least, two fundamentalpgets/es:

perspective oprocessand perspective afesult'® The former refers to
the dictates of constitutionalism; whereas, théetatefers to the end
results of the former. | focus on the first pergjpecas it is facilitator of

achieving SN constitutionalism in a given SNU.

Y Larry Cata Backer, ‘Theocratic ConstitutionalisAn introduction to a new global
legal ordering,Indiana Journal of Global Legal Studieégol.16 No.1 (2009), p.100.

12 Jon Abbink, ‘Ethnicity and constitutionalism inrtemporary Ethiopia,Journal of
African Law (JAL)Vol.41, p.160.

13 Louis Henkin, A new birth of constitutionalism: @atic influences and genetic
defects, in Constitutionalism, identity, difference and legdicy: Theoretical
perspectivegMichel Rosenfeld ed., 1994), pp. 40-42.

4 The same as above. The right to choose, changetminate political affiliation. The
same as above.

15 vivien Hart, Democratic constitution making (U.Bst. for Peace, Special Report
No. 107, 2003). Sam Brooke, Constitution-making amdnutable principles, (MA
Thesis, Tufts University, The Fletcher school, 20@57.

6 SHI Shifeng, Towards Multiple-Constitutionalism: ANew Paradigm for
Constitutional Reform in China?, A paper for the S\W the IACL, Athens 11-15 June
2007, Workshop 11, p.3.
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2.3. Subnational Constitutionalism: What doesit presuppose?

SN constitutionalism presupposes some conditiongatimg to
constitutional structure in a countryFirst, it requires existence of, at
least, two levels of domestic governance in a agunBecond, it
presupposes a domestic structure that basicallgiies these levels.
Third, it demands all levels should be allowed tavén their own
respective constitution’§. Fourth, it requires these levels of governance
have respective constitutional space. Finally, allsc that all the

requirements need to be constitutionally entrenctethtional level.

As far as the CFDRE is concerned, this writer agsurthat these
presuppositions are arguably fulfilléd.Therefore, the fulfillment of
these preconditions can be seen as a promising fiactthe development

of SN constitutionalism.

3. ThePath Taken: Overview of the Transitional Period

In May 1991, the Ethiopian People’s Revolutionargnidcratic Front
(EPDRF) took over powéf. Soon after (from July 1-5, 1991) a national
Peace and Democracy Conference, was called anciced\by EPDRF
in order to adopt the TPC and establish a TramstiGovernment (TG)

as blueprinted therein.

" The same as above.

18 SH| Shifeng, at note 16 above, p.2.

19 CFDRE, Arts 46-52, requirement (R)1; Arts 1, 47-62-105, R2; Art.50 (5) R3; Arts
50-52, 94-105 R4; R1, R2, R3 & R4 are entrenchedeurthe CFDRE adopted at
national level, R5.

%' 3. VaughanThe Addis Ababa Transitional Conference of July1t19%s origins,
history and significance(Centre of African Studies, Edinburgh Universitg94), pp.
5-6.
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The TPC affirmed the right of NNPs to self-deteration and to
administer their own affairs within their own defihterritories Thus, it
demanded the creation of ‘local and regional cdancdefined on the
basis of nationality?® Shortly after, a proclamation was issued to this
effect? Ethiopia was divided into 14 SNUJ$The arrangement had also
provided SN structure through which ‘minority nai#ities’ could
participate in SN politic§ Of the powers given to SNUs, SN
constitution making power is important for this woiState Councils
were empowered to issue SN constitutions in thesipective territory®
Some specific or ‘special’ powers of economic,disand administrative
nature were also granted to SNUUsThis put the welcome mat for sub-
nationalism, SN constitution making and SN congtinalism.

2L TGC, Art.2.

2TGC, Art.13.

% The National/Regional Self-Governments Establisfimferoclamation No.7/ 1992
(Proclamation No0.7/1992). “Nation’ or ‘nationalityneans a people living in the same
geographical area and having a common language aamdmmon psychological
makeup”. Proclamation No.7/1992, Art.2 (7).

% proclamation No.7/1992, Art.3. The SNUs were chlmtional Regional Transitional
Self-Governments.

% T. M. Vestal,Ethiopia A Post-Cold War African Stat@Vestport, Praeger, 1999), p.7;
S. Fullerton Joireman, ‘Opposition Politics andhiiitity in Ethiopia: We Will All Go
Down Together,JMAS(1997), pp399-400.

% TGC, Art.15 (1). It had the powers to issue SNdatw establish the various organs of
the SNU, and define the powers, appoint the offiGard supervise the activities of the
same; and, to, generally, exercise the ‘specialpBiers. Power to elect the Executive
Committee, and the Chairman and Secretary of tate &ouncil among its members; to
determine the seat and the working language oftéke government; to negotiate and
approve agreements concluded with adjacent SNUs re#fpect to national and border
matters. Proclamation No.7/1992, Art.15.

27 Proclamation No0.7/1992, Art.10. The powers inctidbe power to borrow from
domestic sources, to impose and collect dues arab,taand to prepare, approve and
implement their respective budget; to plan, dir@atl supervise social and economic
development programs in accordance with the relepalicy of the TG; to administer,
develop and protect the natural resources in thespective territory in accordance with
the relevant general policy and law of the TG;gtablish and direct security and police
forces for maintaining the peace and security withNU; and, to establish SN courts.
Proclamation No.7/1992, Art.10 (3), (5) (6), (8).(
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However, the move towards SN constitutionalism wes promising®®
First, it was boldly proclaimed under the TPC tthet TG ‘shall exercise
all legal and political responsibilities for thewgonance of Ethiopi?
Thus, the ultimate government power rests withcéretral government,
Besides, the TPC established the organs of thenl organs of SNUs
were established by an ordinary proclamation, afre®, with a backup
from the TPC! In addition, SNUs were unequivocally declared & b
entities subordinate to the TG in every aspédthe state council, which
was ‘the repository of overall political power redgiag the internal

affairs of the SNU, was made accountable in paldicto the COR?

To add to this, though the Proclamation seems &muivocally bestow
residual powers to SNUSs, this was highly circumdi€e First, its
language was not preci¥eSecond, the areas reserved for the TG were
major and broad® The enumerations were also open-ended.
Furthermore, though the Proclamation provided tlpatwvers and

responsibilities of ministries, authorities, andnooissions of the TG

% Opposition parties also boycotted the electiong6is which were supposed to enact
SNCs. T Lyons, ‘Closing the Transition: The May &9%lections in Ethiopia’ JMAS
(1996), p.126; S. Fullerton Joireman, at note 28/abT. M. Vestal, at note 28 above.

% Fasil NahumConstitution for a Nation of Nation§Red Sea Press, Asmara, 1997),
pp.38-47

* The same as above.

31 The same as above. Proclamation No.7/1992.

32 proclamation No.7/1992, Art.3 (3).

% Fasil Nahum, at note 42 below.

% The same as above.

% Proclamation No0.7/1992, Art.9. Art.9 (1) reads: &\ ‘shall have legislative,
executive and judicial powers in respect of all texat within their’ boundaries except
such matters that were specifically reserved ferfts ‘because of their nature.’

% Proclamation N0.7/1992, Art.10. They were deferfoeeign affairs, ‘building and
administering major communications network’, pmgtiof currency, declaration of a
state of emergency and deployment of the army whiewations beyond the capacity of
regional governments arose.
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were to be proposed by the Council of Ministers andosed that the
proposal should be consistent with the powers arksl of SNUs, the
ultimate decision on the proposal was to be madiady_OR, a structure

at central levef’

With respect to structure of SNUs, the Proclamapaovided that each
SNU has seven orgaf$These organs could be viewed as referring to
one or the other of the three conventional govenimegans. The state
councils were legislature of the SN&/sThe SN executives were
consisting of, among others, the Executive Comestt(SNECSs), which
were the highest executive organs of the SRUEach SNEC was
accountable both to the Council of Ministers andh® respective state
council** With respect to the SN courts, the proclamatiomicty
envisaged two parallel court systems, had estadisiWereda and

superior court system in each SKU.

Finally, the Proclamation had left various impottaneas for SNUs to
determine them by SN laws. These included adoptain SN
constitutions; manner of collection and utilizatioh SN revenue; the

jurisdiction and administration of SN courts; tresignment of duties to

3 The same as above. S. Morrison, ‘Ethiopia chartsew course, Journal of
Democracy Vol.3 No.3., 1992, 129-130; John Cohen, ‘Transittoward Democracy
and Governance in Post Mengistu Ethiopia,” Harvandtitute for International
Development, Harvard University Development Disaus®aper no.493, 1994, p6.

3 proclamation No0.7/1992, Arts.9 &15. They were 8tate Council; SNEC; Judicial
Organ; Public Prosecution Office; Audit and Contadfice; Police and Security Office;
and, Service and development Committee.

% The same as above.

0 The same as above. It consisted 11- 19 membareelby the State Council among
its members. The same as above.

*! The same as above.

*2The same as above.
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the SN Prosecutor; and, the powers and dutiéebtles and Higher and

similar aread®

Having regard to the above discussions, it canelea shat a remarkable

step with respect to entrenching SN constituti@malias made during

the TP like never before. Some of the promises pitidlls to SN

constitutionalism witnessed during this time arnefby provided below:

Promises:

Establishment of SNUs with designated areas of @Npetence;
Authorization of SNUs to enact SN constitutions asthblish SN
Audit and Control Offices;

Determination to realize self-rule by the TG as ifemted by the
adoption of the TGC and the proclamation;

Protection of minority ethnic group (nationalitieshder the
Proclamation;

Diffusion of the inclusive participation withessatinational level
during the adoption of the TGC to SNUSs;

The attempt to ensure accountability of the stateegiments to
the electorate by making SN executives accountatde
subnational constitutions, which are elected bypieaple; and,
The possibility available for interpretation of thi&C by the SN
judiciaries, at least, in cases involving consiitodl issue, and

one or more SN government organ or residents afengSNU

43 proclamation No.7/1992, Arts 9,10 & 15.
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are parties. This is because, the Self-Governmetras by then

does not provide for a constitutional cotfrt.

Pitfalls:

Limited experience of democracy and SN constitaionaking
experience;

Limited human power in the courts for judicial rews;
Ambiguous and limited SN constitutional space;

Empowering state councils constitutions to enactc8hktitutions
that seems to curtail the direct but only indirpatticipation of
the people in SN constitution- making process;

Little popular participation in the making of SNn=titutions;
Little effort to create SN constitutional knowledgethe people;
Lack of separation of powers as the SNECs andt#te souncils
have the same members; and,

A broad role of the TG in controlling SNUs, incladi
accountability of state councils to the COR, ardpantability of
SNECs to the Council Ministers of the TG.

Subnational Constitutionalism in FDRE: Some Promises and

Challenges/Pitfalls

SN

constitutions, SN constitution-making process d anSN

constitutionalism in FDRE can partly be viewed ascome of lessons

taken from the SN constitutional practice during ffransitional Period.

*4 However, in cases of constitutional disputes iavg the TG and a SNU, or arising
between two or among more SNUSs, it appears thatsiply, the COR will be the
arbiter. S. Morrison, at note 37 above; John Coaenpte 37 above.
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Therefore, in order to give a comprehensive insight the SN
constitutionalism in FDRE, the significance of thmevious brief
discussion should not be undermined. Having sag] thwould proceed
to other points of consideration.

4.1. Authorizing subnational constitutions. The case of FDRE

To begin with, studies relating to SN constitutitras’e been very limited
regardless of their duration of existefféeThe significance of SN
constitutions as independent sources of law has lad®n emphasized
only recently*® In countries like the US, SN constitutions aregérently
celebrated as alternative, if not second, sourcgusticiable rights”’
Moreover, SN constitutions differ in their contefitsm place to placé
and in some states guarantee wider protectionsdividual rights than

national constitution®’

%> Robert Williams, ‘Introduction,Rutgers Law Journal (RLJ)/0l.39, No.4 (2008),
pp.799- 800.

“ The same as above; Jonathan L. Marshfield, ‘Aigimy Subnational Constitutions
in Transitional Federal States: South Africa, Deraog, and the Kwazulu-Natal
Constitution,’Vanderbilt Journal of Transnational Lawol.41 (2008), pp 585-638.

7 Jonathan L. Marshfield, at note 46 above, p.587.

“8 Ronald L. Watts, ‘Provinces, States, Lander, amht@ns: International variety
among subnational constitutionsRLJ, Vol.31 (2000), pp 941-959; Jonathan L.
Marshfield, at note 61 above; John Dinan, ‘Patterihsubnational constitutionalism in
federal countries,RLJ, Vol.39 No.4 (2008) p.838; Campbell Sharman, at note 26
above.

%9 G. Alan Tarr, ‘Subnational Constitutions and MiitprRights: A Perspective on
Canadian Provincial ConstitutionalismRevue québécoise de droit constitutionnel
Vol.2 (2008), p.179; Elizabeth Pasc&Welfare rights in state constitutionsRLJ,
Vol.39 (2008), pp883-884; Arthur B. Gunlicks, ‘Land Constitutioms Germany,’
Publius: Journal of Federalismvol.28 (1998), pp 121-122. One reason, ‘constitue
units may wish to safeguard rights that are ofipalar concern to their residents.’
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The practice in decentralized states around thddwelis that not all of
them have authorized SNUs to write SN constitutiomsd that SN
constitutions differ in their contents, structuredacreation. Peculiarities

existed as the reason for decentralization vafies.

Coming to FDRE, the system represents a differederfal practice.
Though, the CFDRE authorizes SNUs to write SN chngins, it
neither obliges them to do so nor it explicitly ueég@s SN constitution for
admission of new SNU into the federatidnt simply empowers SNUs
to write SN constitutions. SNUs have the discretion write their
respective constitutions. The practice so far shibas SNUs are created
by the CFDRE and are automatically made membetbeofederation.
Besides, CFDRE says that ‘[wlhen ... a new [SNU] [ireated by ...
referendum, [it] directly becomes a member of thBRE, without any

need for SN constitutionf?

* Daniel J. Elazar (b), at note 24 above, 178; Joinan, at note 63 above, pp.839-840;
Daniel J. Elazar, at note 6, especially, p.6-10. iRstance, the US federalism requires
SNUs to adopt SN constitutions before admissioo ifie Union. US Constitution,
Art.1V, Sec3, C 1. In contrast, India does not allow SNUs to wid constitutions.
Indian Constitution, Art 3, 168-212; Daniel J. Eazat note 6 above; Jonathan L.
Marshfield, at note 61 above, p.588. The Repulfli8auth Africa has a system that can
be viewed as a unique blend of these two systelms.National Constitution allows
SNUs to adopt SNCsand at the same time discouthgasto do so. Constitution of the
Republic of South Africa, (CRSA) 1996, Secs 104(f)) & 142-145. SNUs in the RSA
are known as Provinces. Only two SNUs (KwaZulu-Natel Western Cape) attempted
to write SN constitutions and only one of them (thier) succeeded to adopt after a
tiresome certification process. It leaves a vamjted space for SN constitutions, CRSA
Sec.143, which may compel SNUs to even questionnged for SN constitutions.
Again, CRSA needs certification of SNCs, Sec.l44ictv is tiresome (as the
Constitutional Court seriously examines every dtaf the SN constitution); embodies
a set of rules that serve as SN constitutions, $@8s141.

L CFDRE, Arts 47 (1) & 50 (5).

2 CFDRE, Art.47 (3) (e). To be created by NNPs comee.
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From the foregoing followsvhy did all SNUs in FDRE adopt SN
constitutions?They adopted SN constitutions for practical reasdris
would be better shown by discussing the signifieaoicSN constitutions
and their link with CFDRE.

4.2. Significance of SN Constitutions and their link with the CFDRE:
Theoretical Overview

A principal feature of federal systems is that threyy upon fixed
constitutional arrangements for their maintenancd 0 secure those
objectives for which they are establisfé@hose arrangements are often
provided in written constitutions which concretizeonstitutional
positions at the time of their adoption and sersd¢he basis for further
constitutional development within the stateSimilarly, the federal
system in FDRE is entrenched through a written toion, the

CFDRE, which has all these intents and purposes.

In its design, the federalism in FDRE reflects ¢lystem of ‘shared and
self-rule’. It establishes a system that uniteeer8NUs and the federal
government within a more comprehensive politicabtesn and that
allows the SNUs and the federal government to ramirtheir respective
fundamental political integrity as it articulatesdaexpresses diversities
of the Ethiopian society. As federalism is said dignify ‘unity in

diversity’ in a society, this is particularly trud the Ethiopian federal
system. The CFDRE provides for norms on matterd tkaognize

diversity and promote ‘unity’ of the country; whase the SN

3 Daniel J. Elazar, at note 6 above.
% The same as above.
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constitutions are supposed to embody particulamwipions on matters

that reflect ‘diversity’ of the respective SNUSs.

Just like CFDRE, the SN constitutions are basead waotain underlying
principles and traditions of constitutionalism aswhstitution making at
SN level. Therefore, they are meant to be writtesuch a way that they
reflect SNUs are distinct entities of ‘self-ruleitiin the broad structure
of federal governance in FDRE. The underlying pples, purposes,
contents and objects of the SN constitutions mag ahry given their
particular underlying principles, which may resuitom societal
diversities in the SNUs. The SN constitutions dse @art and parcel of
the entire constitutional structure of the Ethiopfaderal system and are
pivotal in shaping the entire federal system in ¢toeintry. Thus, the
federal system in FDRE should be conceived as &mythat needs to
establish a conception of national and SN congiitat laws as
complementary partners in a complex and collectxenture of

constitutional self-governance.

As the CFDRE and SN constitutions are part andgbast the entire
constitutional process in FDRE, the CFDRE is of am@nce to SNUs for
various reasons. First, the CFDRE has had theriuat@ole of being the
agency through which SNUs have been establishembn8e it provides
the constitutional structure for the entire fedesgstem, i.e. the basic
constitutional framework for Ethiopia as a fedevatand for the creation
of federal government and state governments witigdated areas of
concern. Third, the scope of SN constitutions caa larger part only be

defined negatively to provision of the CFDRE as SNite given residual

180



powers>®> Thus, the CFDRE has only partly defined SN govesmial
powers expressly. Other SN powers are put only guoauisly. This
shows that whatever mechanism of craving out thveep® of SNUs may
be followed®, it is difficult to clearly define SN powers withb SN

constitutions.

Besides, the CFDRE, in its treatment of the stateegiment structure,
defines some of the machinery and processes ofrigoeat at the SN
level and puts them beyond the ability of SNUsragtalone to change
them>’ However, the CFDRE says very little about most thé
significant matters of governmental structure apdration at SN levef
It says very little about matters of SN governmkrg&ucture and
operation, and scope of powers and ambit of omerati SNUs. As a
result, these matters fall within the ambit of Sbhstitutions. This is
advantageous to come up with SN constitutions thatl reflect
fundamental values of the NNPs in the SNUs. MorgoveN

® CFDRE, Art.52 (1). It tells that residual powers &ll powers not given expressly to
the Federal Government alone, or concurrently éoRipderal Government and the
States.’

 For instance, SN constitutions may be made in pEration with the House of
Federation of the federal government or individualy the SNUs as there is no any rule
which prohibits so. However, the practice showsg tha federal government provides
for a draft SN constitution and SNUs adopt it.

>’ CFDRE, Arts 50, 78,79,80,81, 99, 101-103 cum.1445. (2).

%8 Structure of SGs and accountability of SN legigias. CFDRE, Art.50 (2) - (9).
Independence, structure, tenure and jurisdictiontls Judiciary of the federal
government and SNUs. CFDRE, Arts78, 79, 80 & 81.ifkstance, the CFDRE requires
the SNUs to have freely elected legislatures adedum to the electorate but it does not
define, for instance, their terms of office andyfrency of election. CFDRE, Art.102. It
says little about the mode of representative gaovemnt to be adopted by the SNUSs, the
nature and/or structure of SN legislatives, exeestiand judiciaries in the SNUs
beyond a general description of their powers. CFDRESO0 (3)- (6).
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constitutions are significant to expand the scope&N governmental
powers as SNUs are given residual power under #eRE providing

such an opportunity.

Moreover, though the CFDRE enshrines fundamentghtsi and
freedoms, it does not prohibit SNUs from includihgman rights
provisions in SN constitutions. Thus, SN constdo§ may include
additional rights and be additional/second soumiesusticiable rights
and/or means to constitutionalize some more rigtus lifted to such
level under the CFDRE.

As complementary partners in a complex, collectemterprise of
constitutional self-governance in FDRE, SN constins are, for
instance, essential in realizing the object of NN&sbuild a political
community founded on the rule of law and capablem$uring lasting
peace, guaranteeing democratic order, and advarebegomic and
social development® They provide the complete and predefined
government structures through which NNPs realizsr thovereigntSf
and the concomitant right to democratic particippatin public affairs,
and the representation and accommodation of sécetanic, cultural,

and linguistic- differences at SN level.

9 CFDRE, preamble, para.2.
0 CFDRE, Art.8. A norm provided under this provision
®L CFDRE, Arts 5, 34 (5) & 39. The rights provideddenthese provisions.
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They are also important with respect to CFDRE’'seobjto grant
adequate government power to the lowest units @egonent? First,

SN constitutions would serve as a means to craath Bwest units.
Second, SN constitutions enable such units enjeptgr protection as
they will not be abolished or altered without ammedts to SN

constitutions, which are not often easily made.

Thus, SN constitutions in FDRE serve important pegs. There is very
considerable scope for the SNUs to shape the nandemode of their
government through the medium of SN constituti@s.constitutions, in
sum, provide the contextual logic for SN politiasdagovernance. This
makes them essential in order to understand the g8Mhernmental
process. This, in turn, indicates that understapdihe process,
fundamental principles and values, and practicesach SN constitution
is significant in understanding the SN constitudiliem in the respective
SNU. Therefore, examination of the CFDRE indicdtest the style of

constitutionalism in a SNU is largely a matter &f &ncern.

Finally, it is important to mention that the CFDR&alously guards
norms that reflect national identity/unity agaimgtusion by any custom,
practice, decision, and law including SN constitng®® Therefore, SN
constitutional norms shall be in line with or, @ast, not be contradictory
to the national constitutional norms. Moreover, @EEDRE clothes the
federal government with powers to impinge direactlyareas under the

2 CFDRE, Art.50(4). to enable the people to partitipdirectly in the administration of
such units.
3 CFDRE, Art.9 (1).
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competence of state governmeXtscategorically provides that the
potential has existed for the federal institutiondich are beyond the
control of the SNUs, to affect the conduct of goweent at the SN

|%°0bliges state governments to respect and protecfuthdamental

leve
rights and freedoms it enshrin®and, requires SNUs to ensure

observance of the CFDRE and to obeY it.

5.3. Examination of Promise and Challenges to Subnational
Constitutionalism in FDRE

5.3.1. Examination of the federal structure (CFDRE itself)

It is undeniable that CFDRE has laid down cleaisofs the emergence
of SN constitutionalism and resulted in a concpategress in the realm
of self-governance. Nonetheless, a closer exaroimauggests that the

CFDRE informs mixed results with respect to SN ¢itunsonalism.

The CFDRE is promising for the emergence of SN tat®nalism for,

at least, three reasons. First, it establishesnautous SNUs with SN

® CFDRE, Arts 51 (14), 55 (16) & 62 (9). This mayta&en as one fact hampering the
robust development of SN constitutionalism in FDRE.

 Pparticularly, the Federal Supreme Court and itss@@on power; the House of
Federation and constitutional interpretation, atam of undesignated taxation powers,
decisions on which civil laws should fall under tabit of SNUs, decision on division
of revenue and grant of subsidies, resolution ¢ervention into SNUs if any SNU (in
violation of the CFDRE) endangers the constitutimrder; Human Rights Commission
and Ombudsman through observation of violation ofman rights; and, House of
Peoples’ Representatives through legislation, icatibn of treaties and international
agreements, resolution to intervene into SNUs wbEnauthorities are unable to arrest
violations of human rights within their jurisdictipand other powers. CFDRE, Art.80
(3) (a); Arts 62 (1) & 83, Art.99, Art.62 (8), AB2 (7), and Art.62 (9); Art.55 (14) &
(15); and, Art.55 (1) (12) & (16), respectively.

® CFDRE, Art.13 (1).
°” CFDRE, Art.9 (2).
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matters®® Second, it empowers SNUs to adopt SN constitutidhgrd,
by establishing state governments and giving, tmesaxtent, their
structures? it informs norms consonant with SN constitutiosali the
principle of separation of powers, accountability eubnational
constitutions and judicial independence at SN |&Velowever, given the
manner of power allocation, it poses serious chghbe to the
development of SN constitutionalism. First, all tbeicial powers are
given to the federal government; whereas, statemonents are left only
with little powers. Of course, by looking into thist of powers there
seems much power is given to state governmentsevenvthese powers
are lost because of the claw back clalisesder the CFDRE itseff.
Thus, the constitutional space left for SNUs isyvenuch limited

impacting upon the scope and importance (with resjpematters) of SN

8 CFDRE, Arts.47 & 51, particularly sub-art.(8).

% CFDRE, Art.50 (2) & (5).

O CFDRE, Arts 50 (2), & 78-81. Institutional anchdincial independence of the
judiciaries is provided therein.

" Like clauses on policy and law making, fiscal reegtand subsidy, the power to
determine the mode of selection for public offisjatheir term of office, and to
‘establish qualification for voting for officials)f SNUSs, etc.

2 This is why some writers say that the CFDRE ared fédderalism under it are of a
‘centripetal character.” John Young, ‘The TigrayoPke’s Liberation Front’, iAfrican
Guerrillas, C. Clapham (ed.), ( Bloomington: Indiana Univerd?ress, 1998), 321; C.
Clapham ‘Controlling Space in Ethiopia’, Remapping Ethiopia: Socialism & After
W. James, D. Donham, E. Kurimoto, and A. Triulzigg, (University of Ohio Press &
James Curry Press, 2002), p.26; M. Gudina, Ethigp@mpeting ethnic nationalisms
and the quest for democracy, 1960 — 2000, (PhCedéton, 2003), p.121; S. Vaughan
and K. Tronvoll, ‘The Culture of Power in Contemanyr Ethiopian Political Life’,
SIDA Studies N0.10, (2003) p.12; Jon Abbink, ‘New configuraiso of Ethiopian
ethnicity: The challenge of the SoutiNortheast African Studied/ol.5, No.1, p.167,
1998; Berhanu G. Balcha, Constitutionalism in theerHof Africa: Lesson from the new
constitution of Ethiopia, Development, Innovatiamdanternational Political Economy
Research (DIIPER), Aalborg University, Denmark, 200 available at
http://www.diiper.ihis.aau.dk/research/3397014ccessed on Dec.15, 2009, pp.5-6.
Compare also CFDRE Art.51 with Art.52. In additi®@\Us do not have the power to
determine the mode of selection for public offisjatheir term of office, and to
‘establish qualification for voting for official®)f SNUs and their constituent units.

185




constitutionalism. The concentration of policymakinfinancial and

budget allocation powers in the hands of the fddgoaernment also
show centripetal nature and impacted on SN comistitalism. To make
matters worse, SNUs do not have any role in detpdiia policies and in
proposing legislation formulated at the federaklewunlike other federal
systems, such as the German, Canadian, NigeriaMaritan that have
given more power of this kind to SNUSIn addition, the SNUs in FDRE
have very narrow, if any, access to challenge aw@smade by the
House of the Federation and Council of Constitwtidnquiry, ‘which

are structured within the jurisdiction of the fealegovernment,’ in issues

concerning constitutional disputés.

Besides, SNUs, which are given limited revenue csr have weak
capacity in terms of human power. This makes théghly dependent
upon the federal government. It also limits capacftSNUs to establish
SN institutions necessary to oversee the acts obfiibials and ensure
that they act within the bounds of the SN constitubr to entrench SN
constitutionalism. This is worsened by inability efctims to hire
independent legal professionals’ services due theriinadequate
availability and/or inability to afford their fees.

Finally, though SNUs may include rights embodiedhumman rights
instruments ratified by the House of Peoples’ Repméatives (HPR) in
their laws, the assignment of disputes arising fradolation of rights

3 Jon Abbink, at note 72 above, p.167; Berhanu Gcha at note 72 above.

" Berhanu G. Balcha, at note 72 above, pp5-6.
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under these instruments to the federal judiciarylimited the role of SN
judiciaries in adjudicating cases involving sucktioments> The mere
inclusion of these rights under SN constitutioneginot make such cases
subject to the jurisdiction of SN judiciari€sThis has caused confusion
on the role of SN judiciaries and ultimately cuedithe enforcement of

human rights claims by SNUs.

5.3.2 Lost Opportunities for SN Constitution: Two SN constitution
making processes

Since the CFDRE, FDRE has witnessed two remarkagipertunities for
SN constitutionalism. The first was the process raéking SN
constitutions observed soon after the adoptioh®i@FDRE. During that
time, SNUs were heavily reliant on the federal gowgent as they ‘used

a model draft prepared by the then States’ Affeiesk of the Federal
Prime Minister’” in making their respective SN constitutions. As a
result, SN constitutions were similar in the lepgalitical language used,
and in the drafting styles and techniques with CEDRnd among
themselves, to& This also showed that SNUs were highly engaged in
copying the CFDRE and SN constitutions issued byesdast-moving
state governments, and subjected to indoctrinatign the federal
government and such state governments. The second SN cdiustils

making process took place from 2001 to 28bm this period, SNUs

S Federal Courts Proclamation No.25/1996, FederajaNeGazeta, ¥ Year No.13,
Arts 3 (1) &5 (2), 6 (1) (a).

" CFDRE, Art.9 (4).

" Tsegaye Regassa, State Constitutions in Fedemaa: A preliminary observation
(A Summary for the Bellagio, Conference, March 22-2004), p.8.

8 The same as above.

" Tsegaye Regassa, at note 77 above, p.7.

8 A period known as the ‘third wave of decentraliaar
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were ‘required’ by the federal government to revifgeir SN
constitutions in order to devolve power to the lovexel of SN structure
(WeredaandKebeleadministrations) and to inculcate some constin#io
principle$® and the procedure through which the right to self-

determinatioff can be exerciseti.

These processes evinced practices promising aniierciag to the
development of robust SN constitutionalism in tloairdry. In the first
process, though the mere fact of writing SN coastihs and the
consequent inclusion of some constitutional prilesgherein provided
practices consistent with entrenching SN constihglism, the process
was highly encased by factors that hinder the dgweént of a robust SN
constitutionalism. First, SNUs were engaged in aogpyhe draft by the
federal government, CFDRE and other SN constitgtiomhich were
issued a short time prior to them. Second, SNUsewarbject to
indoctrination by the federal government and fastamg SNUSs, at least,
through the copying syndrome. Third, during thisgass, most, if not
all, of the SN constitutions had resulted from acedure that hardly
involved the NNPs in the SNUs as they were morenofthan not

8 Such as the principles of separation of powergckhand balance, transparency,
public participation, accountability of SGs andi@ént state structure. A Proclamation
to Provide for the Revised Constitution of the ARegional State, Proclamation No.
14/2002 (Afar Con.), Preamble, para.5; A Proclaomtio Provide for the Revised
Constitution of the Benishangul Gumuz Regional &tRroclamation N0.31/2002 (BG
Con.), Preamble, para.5; Oromia Regional State dRedviConstitution, Proclamation
N0.46/2001 (Oromia Con.), Preamble, para.4.

8 Thjs is a right provided under the CFDRE, Art.39. (

8 The same as above.
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exclusively drafted by the Legal Standing Commégteé the respective
SNUs and simply adopted by legislatures of the s4me

These realities hindered the development of noty orN
constitutionalism but also a diversified and cotuekzed trend of SN
constitutionalism. Because, they compelled SNUshiok and operate
within a given domain; to fail to see the possipibf widening the scope
of their powers which they can do as they are gresidual power under
the CFDRE that may afford an opportunity for theyalepment of SN
constitutionalism in broad areas; and, to failaket due consideration of
their peculiar circumstances that may present @lefeground for the
development of SN constitutionalism in their respeccontexts. Finally,
they may negatively hamper attitude of the NNPshien SNUs for two

reasons.

First, they might create a shadow of doubt on tlentity of the state
governments on the part of the NNPs as the SNUseteto be highly
influenced by demands of the federal governmenn tdN needs.
Second, as NNPs were also not involved in the SN(Rimg process,
they could lack sense of ‘our constitution’ feeliag the one hand and
could strongly develop sense of ‘its (the stateegoment’s) constitution’
on the other. These wash away the public trustireduo establish SN

constitutionalism, to which Ethiopians in generadahe NNPs in the

8 Tsegaye Regassa, at note 77, p.7. Thus, theyadigass through the conventional
stages the CFDRE had passed through. Tsegaye Regasmte 88, pp.6-7. CFDRE
passed through the following stages: drafting byn<Zitutional Commission, and

deliberation by the public or representatives elédbr such purpose and for adoption
[Constitutional Assembly].
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respective SNUs struggled to secure, and have lgdpital at their
disposal. Public trust is important in the develeptn of SN

constitutionalism.

In the second SN constitutions making process tioere were factors
that had presented both promises and challengésetdevelopment of
SN constitutionalism. In addition to the promisiferts discussed in
relation to the first process, the reasons forgheond SN constitution-
making process presented promising move towardserestiing SN

constitutionalism.

Coming to the factors posing challenges, the falhgware worth

mentioning. First, the second SN constitutionalkimg process was not
the result of SN initiatives but an ‘order’ handgalvn from the federal
government® This contradicts the power of SNUs to amend tiSair

constitutions granted under the CFDRE and goesnsgamendment
provisions of SN constitutions, which did not empgowhe federal
government to initiate amendment of SN constitf5nThis showed

that SNUs are under the pressure of the federaérgowent even on
matters (to amend and repeal SN constitutions) rutieir competence.
Second, the NNPs in the SNUs were not also invoingtie second SN
constitution- making process as the SN constitstiarere drafted by
different organs without direct public involvememtd simply adopted by
the respective SN legislatures. These practices bamished the public

trust on the autonomy of SNUs. This, in turn, présd a challenge to

8 Tsegaye Regassa, at note 77 above, pp7-9.
8 See, for instance, the Constitution of the Fed®tale of Tigray, 1995, Art.99.
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create public trust that is necessary to entremeistiutionalism at SN
level. The possibility of development of independerSN
constitutionalism (constitutionalism that refledtse actions of SNUs
without any interference from the federal governthén also curtailed.
Third, at this time, SNUs were ‘required’ to accejaft constitution
prepared in the form of fit-all jacket and they did within a very short
period one cannot imagine to be sufficient to ameicdnstitution, which
is a fundamental document and that has to go throsigingent
requirementd’ This hampered the possibility to expand the acé&8N
constitutionalism (as the constitutional space wimsited) and a
diversified SN constitutionalism (as SNUs had necadite time to see
into their peculiarities).

1.3.3. Overview of SN Institutions Necessary for Constitutionalism
Independent institutions that serve as watchdog aets of organs of
state governments and that foster democratic Srgance are central
to ensure a robust SN constitutionalism. Consisteith this, SN
constitutions in FDRE have empowered their respe@itate Councils to
establish ‘institutions necessary for the promotmnsocial services,
economic development and building democratic syst8mThis
formulation is different from the one adopted untier CFDRE®®

8" Tsegaye Regassa, at note 77 above, p.6.

8 Afar Con., Art.47 (3)(m); BG Con., Art.49 (3)(12Dromia Con., Art.49 (3) (k).
However, the Oromia Con. employs different langutme tends to limit the nature of
institutions that may be established. It says ‘Blth institutions necessary for
expanding social service and fastening economieldpments.’

8 The CFDRE empowers the HPR to establish a Humght®Commission (HRC), the
institution of the Ombudsman, the Office of AuditGeneral (OAG) and National
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The SN constitutions are promising for the develepimof SN
constitutionalism as State Councils are given widiscretion than the
HPR to create and establish various institutionst tfoster SN
constitutionalism. This is true only if the Stateudcils are committed to
democracy and SN constitutionalism. Lacking suchmmiment,
however, the formulation of the SN constitutionsyrpase more serious
problem to the development of SN constitutionaltbian the CFDRE is
to the development of national constitutionalisnecduse, SNUs may
justify their failure to establish such instituteoander the pretext of lack
of explicit obligation to establish them unlike tHéPR, which is
compelled to establish specific institutions. Todatb this, the SN
constitutions tell that establishment of any suastifution is dependent
upon a single ground that is hardly reachable BYNNPs as the decision
on this fact is exclusively under the competencthefState Councils. So
far, however, it appears that State Councils amebow committed
towards ensuring SN constitutionalism as most efSNUs have already

established anti-corruption commissions at SN level

Finally, SN constitutions require State Councilsegiablish SN ‘Audit
and other Control (or inspection) offic® However, the effectiveness of

such institutions is arguable as the Heads, edpetti@ Auditor General

Election Board (NEB), and to determine their powans functions by law. The HPR,
arguably, is not empowered to establish other tittns. Besides, its power and
involvement in the establishment the HRC, OAG anBBNis circumcised as the

wordings of the CFDRE suggest that the HPR is ngp@vered to select and appoint
the members of these institutions except for theb@isman institution. In case of the
HRC, OAG, and NEB, the HPR has only the power gfrapal of a nominee selected
and submitted to it by the Prime Minister. See, ®H) Article 55 (13), (14) (15), 74

(7), 101 & 102.

% Afar Con., Art.47 (3)(h); BG Con., Art.49 (3)(8nd Oromia Con., Art.49 (3) (f).
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(AG) and Deputy-Auditor General (DAG) of the SNUs #0 be selected
and nominated by the Chief Executive (E@ho is the Managing Head
and Chairman of the Executive Council, and Presidérthe SNUS?
The State Councils are only empowered to approgh seminations®
Having regard to the powers and functions of OAtss possible to see
the problem that may arise from giving the powesdtect and nominate
the AG and DAG of OAG to the CE, which is the mimsportant organ
to be audited and inspected by the OAG. However N councils have
attempted to minimize the undesired effects of sarchngement in three

ways.

First, they have tended to ensure financial inddpeoe of the OAGs as
they entitle the AGs to prepare their annual butbgeghemselves, submit
their annual budget directly to the State Counfalsapproval, and use
their budgets upon approval by the s@m8econd, they have made the
AGs accountable to the State CoundiIsThis puts them under the
control of the State Councils and enables a sochetk and balance on
the acts of the OAGs headed by individuals seleatetl nominated by
the CEs. Third, they have empowered the State Glsunadetermine the
powers and functions of the A%.This makes the OAGs serve the

%1 Afar Con., Art.59 (3) (d) & Art.108 (1); BG ConArt.61 (3)(e) & Art.117 (1);
Oromia Con., Art.110 (1).

92 Afar Con., Art.59 (1); BG Con., Art.61 (1); Orom@on., Art.57 (1).

9 Afar Con., Art.47 (3) (f); BG Con., Art.49 (3)(6Qromia Con., Art.110 (1).

% They audit and inspect the accounts of the SGtitisns (especially that of the
Executive) and other offices, ensure that the buddlocated by the SCs has been
utilized for the activities planned within a budgetar, and submit report thereon to the
SC. Afar Con., Art.108 (2); BG Con., Art.117 (2)tabnia Con., Art.110 (2).

% Afar Con., Art.108 (3); BG Con., Art.117 (3); Or@rCon., Art.110 (3).

% Afar Con., Art.108 (4); BG Con., Art.117 (1); Or@rCon., Art.110 (4).

7 Afar Con., Art.108 (5); BG Con., Art.117 (4); Or@rCon., Art.110 (5).
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interest of the public by stipulating, directingdaregulating their powers,
functions and conduct. These demonstrate that H@sShave seriously
attempted to ensure that the OAGs should not terfdviour the organs
that selected and nominated the AGs and DAGs. Bhisws the
emphasis placed on these institutions. This, in,tprovides a promising

step towards entrenching SN constitutionalism.

5.3.4. Overview of Independence of Subnational Judiciaries

CFDRE virtuously declares the independence of tidicjary at all
levels?® Likewise, the SN constitutions boldly declare’$@hough this
can be celebrated as a sprinter for SN constitaliem, declaration of
independence does not, in and of itself, equatéheéocreation of SN
judicial independence. Therefore, prevalence of Shdicial
independence may be assessed from various dimenbeyond such
declaration in order to have a complete picturghef situation at SN
level. Here, | would evaluate SN judicial indepemcke based on one of

such dimensions: SN judiciaries’ relationship ville federal judiciary.

Federalism requires that FJ further ‘twin policies preserving the
integrity of [SN] law and respecting the institutad autonomy of [SN]
judicial systems®® In the US system, the principle of comity limits

potential conflicts between SN judiciaries and federal judiciary®*

% CFDRE, Arts 78, 79 & 81.

% Oromia Con., Arts 61 (1) & 63-66; BG Con., Arts 6B& 67-70; and, Afar Con.,
Arts 64 (1) & 66 -69.

190 | H. Tribe, American Constitutional Lawm(2" ed. New York: Foundation Press,
1988), pp.196-197.

101 | Epstein and R. G. WalkeiConstitutional Law for a Changing America:
Institutional powers and constraintéd" ed. Congressional Quarterly Inc., Washington,
2001), p.359.
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The US Supreme Court (USSC) has established a ptgaknown as
‘adequate and independent state grounds test,hvihils: the USSC will
not resolve either the SN or the federal issues tase so long as a SN
court decision rests on adequate and independatet gtound®? As a
result, SN judiciaries are entitled to interpreeithown statutes and
constitutional provisions, and if their reasoniegts on ‘independent and
adequate’ SN grounds, their decisions are not sutgaeview by federal
courts’®® One of the justifications for this doctrine, safie USSC, is

respect for the independence of SN judiciatfés.

In FDRE, however, the relationship between ther&dadiciary and SN
judiciaries is arranged in such a way that Cassabvision of the
Federal Supreme Court (CDFSC) reviews all caseslei@mot only by
the federal judiciary but also by the SN judiciariencluding cases
decided by the Cassation Division of SN SupremertSpso long as the
decision contains ‘a basic error of lat#”’CDFSC is further empowered
to interpret and apply SN laws in deciding suchesasvolving SN

matters:’® The problem has been aggravated by two other.facts

192 The same as above.

193 The same as above.

194 5 s. Abrahamson and D. S. Gutman, ‘The new jadiféderalism: State
constitutions and state courtdudicature Vol.71 (1987), p.90.

195 CFDRE, Art.80 (3) (a).

1% The Federal Supreme Court (FSC) ‘has a power séatin overany final court
decision containing a basic error of law.” CFDRE{.80 (3) (a). ‘Interpretation of a low
[sic] by the [CDFSC] rendered ... with no less tHase judges shall be binding on
federal as well as State Councils at all levelse TBDFSC] may however render a
different legal interpretation some other time.’ dEml Courts Proclamation
Reamendment Proclamation, Proclamation No.454/ZBé&c. No 454/2005)federal
Negarit Gazetallth Year No. 42, Art.2 (2), para.l.
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First, despite the efforts made to devolve powesdJs, little has been,
at least formally, done to develop ties, allegianae professionalism
within the federal judiciary and SN judiciari€€.‘There is a clear divide
and rivalry between the [federal judiciary] and [Sdiciaries] that

hampers the development of such ties. It was regdttat on the one
hand [the federal judiciary acts as if it were] su@r to other courts,
while at the same time [SN judiciary] actively w#sifederal

interference X8

Second, both the CFDRE and federal laws are nat el to the limits of
the CDFSC’s powel?® Particularly, what constitutes ‘a basic error of
law’ is unclear. The CDFSC can review a final decisrendered by
SNJs on matters even under the exclusive competn&&Us. Thus,
‘independent and adequate’ SN grounds test hadawe n FDRE. In
addition, SN judiciaries are required to adheranterpretation of SN
laws rendered by the CDFSC and also are prohibitedhlter this
interpretation subsequently as future change oh saterpretation can
only be made by the CDFSE Therefore, the whole structure of the

judiciary has ignored the concept of respect fer ittdependence of SN

197 Michelle Guttman / The IBRD/WEEthiopia: Legal and Judicial Sector Assessment
(2004), p.15.

1% The same as above.

199 CDFSC is not prohibited to interpret SNCs as Art(8) (a) of CFDRE says ‘any
case’ irrespective of the law used in the decisod Art.2 (1), para.l of Proc. No
454/05 too says ‘a law,” without distinction.

10proc. No. 454/2005, Art.2 (1), para.l.
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judiciaries and has impacted upon the developmeéimdependent SN

constitutionalism*!

2. Conclusion

In Ethiopia, the emergence and development of dmstdutional process
at SN level has gained a momentum after the fallrdof Derg in 1991

in general and after the adoption of federalisml@95 in particular.
However, the existence of self-governing SNUs, Wwhoan write and
administer themselves through SN constitutionssduos with certainty
evince the emergence of a robust SN constitutismaliThe system
entrenched exhibits both promises and challengdsetdevelopment of a
robust SN constitutionalism. Given the promisesystematic approach
to tackle the challenges helps fostering SN carigtitalism in the near

future.

1 |n addition, many view review power of the CDFS@npthe final decisions of SNJs
on matters under exclusive SN competence as rieftecf the views of the FG on SNJs
that has negatively contributed to the level ofsfige and authority SNJs command in
the eyes of the general public. This in turn hagatige impact upon the development of
SN constitutionalism as public trust in the SGsSakjudiciaries are one organ of SGs)
falls (given the unrestricted review power of tHBRESC).
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Ethiopian Law on Transfer Pricing: A Critical Exami nation

Yosef Alemu GebreegziabhéY

‘Anything that can be priced can be mispriceRaymond Baker,
Capitalism’s Achilles: Dirty money and how to rendve free market

system

Abstract

Transfer pricing by multinational corporations iseoof the darkest sides of
international investment. Companies transfer lamgeunt of profit untaxed out
of a jurisdiction with the highest tax rate to cties with lowest corporate tax
rate by mispricing their transactions. The OECD &iilcame up with model
conventions aimed at tackling this dilemma in mendeeintries. Ethiopia, in its
part, has introduced provisions governing tranpfeing in both the Customs
and Income Tax Proclamations. The Proclamationsiregelated companies to
make their transactions at arm’s length. Nonetlselésck of directives and
absence of comparable dat#ger alia, are hindering the application of the laws
on transfer pricing in the country, eventually,uléag in a loss of the very

much needed tax revenue.

1. Introduction

This article aims at throwing some light on onetlid hardly discussed
subject matters of the Ethiopian tax system, thatransfer pricing by
multinational corporations (hereinafter, MNCs). Téarlier tax laws of

the country simply by-passed this matter withouvalieg a single

* LLB, LLM, Lecturer, Jimma University, School of a | am very grateful to Bisrat
Teklu , Birhanu Beyene (Assistant Professor of Lamjl Dejene Girma (PhD) for their
helpful comments and suggestions. The remainirgyeare solely mine.
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provision governing the area. Given the economdt @ulitical realties at
the time, the absence of legal regime dealing With subject-matter is

understandable, to say the least.

After the change of government in 1991, the couritrynediately

embarked on decentralizing the economy and openipg many
investment areas previously considered as govertsnamly. In

addition, the government has also lifted the restms on private
ownership of properties. Encouraged by these ahgesjuent investment
laws, many local and international companies hdagesl to apply for
new investment permits in Ethiopia. In the pastyears, around 6,000
foreign based companies have applied for investnpeminits at the

Ethiopian Investment Authority.

1 2004 07

2 2005 294
3 2006 394
4 2007 567
5 2008 908
5 2009 945
6 2010 1270

Table 1 Source: Ethiopian Investment Authority (EIA)

! Data gathered from the Ethiopian Investment AlithoiThe data can be accessed
from the data collection center of the Authoritgdrof charge. The investors applied to
the authority between July 2003-2013.
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The volume of import has also increased from 4332 metric tons in
2004/05 to more than 8 metric tons in 2009/20With the increase of
imports, the income from customs duty has alscemeed from 2,953.81
billion birr in 2005/06 to 5.854.66 billion birr i2009/10, with annual
average growth rate of 19°dThe total revenue from foreign trade has
also increased from 11.26 billion birr in 2005/@635.71 billion birr in
2009/2010" The country is profoundly benefiing from the rnete
increase in FDI. Nonetheless, | would argue, inmesit measures not
complimented with the appropriate transfer priangasures could result

in a loss of desperately needed local tax revenue.

1 2004/05 4,932,925

2 2005/06 5,344,825.5

3 2006/07 4,665,454.28
4 2007/08 5,8511,904.23
5 2008/09 7,807,006,73
6 2009/10 8,492,485.84

Table 2 Source: Ethiopian Revenue and Customs Authity (ERCA)

In this article, the transfer pricing provisions EBthiopia as provided in
the Income and Customs Proclamations is criticatigmined. The writer

has conducted literature review with a view of exang the transfer

2 Ethiopian Revenues and Customs Authorifhiopia: Foreign Trade and Federal

Duty and Tax Revenue Collection (2005/06-2009/&tistical Bulletinvol.1p.16.

% Ibid. In addition to the customs duty goods impdrinto the country are subject to
Excise tax (average rate of 30% for some goodgdtecan be 100%), Value Added
Tax (Flat rate of 15%) and Sur tax (10%).

* Ibid. Imports into Ethiopia are subject to the pent of Customs duty (the rate vary
from good to good), Value Added Tax ( 15% flat rate for all imports of goods and

services), Sur Tax (there is a 10% Sur tax omgdbrts) and Excise tax.
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pricing principles and methods applicable in mastsgictions around
the world. Focus group discussions with the resipémslepartments in
Ethiopian Revenue and Customs Authority, (hereamafERCA) have
also been conducted.

The article has five sections. The first sectiorovgies for an
introduction to this article followed by the secasettion which sketches
the relevance of the concept of transfer pricingtlte Ethiopian tax
system. Section three outlines the basic precdptsansfer pricing and
transfer pricing methods existing in the Ethiopidancome Tax
Proclamation. The fourth section deals with thevmions of the
Customs Proclamation governing the subject-mabigrfrom a different
perspective. The convergence-divergence naturbeofricome Tax and
Customs Proclamation in terms of regulating trangfeeing is dealt with
in the fourth section. The main pitfalls of the ramt tax system in
regulating transfer pricing is also discussed enftiurth section followed

by conclusion.

2. Transfer Pricing: Basic Concepts and Methods

Recent developments in technology, transportatissh @mmunication
have resulted in the growth of MNCs around the dioHl is estimated
that there are now more than 82,00NCs each with an average of 10
affiliates around the worl@i Value added activities of MNCs amount to
11% of the world gross domestic products (GDR)NCs transact with

° UNCTAD Word Investment Report 2010 available at
http://unctad.org/en/Docs/wir2010_en.pdf accessedugust 312013.
6 .
Ibid.
" Ibid.
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each other extensively; it is even estimated tB&b ®f the international
trade is between MNC5MNCs charge each other for the services or
goods one receives from the other; the price atchviiney transact is
referred to as transfer price. Transfer pricingréfore, is the pricing of
goods and services for transactions among MNIEgenerally tefers to

the setting of pricefor transactions between associated enterprises

involving the transfer of property or servicé$'.

In efficient market system, sale between two emisgp is based on
market profitability. The company selling the iteor rendering a
particular service will not sell the items or rendee services unless it
gets a profit from the transaction. At times, comipa provide goods or
render services to a party at a price that it wowtlbe willing to give to
other clients. This by itself is not a problem. Qamies may sale their
items at lower or higher prices due to various ifiaktle economic
reasons, more frequently than not, however, MNdstlsar products at
a lower price or purchase a product from the sudngidat a hugely

inflated prices solely to reduce their tax obligas!* These kinds of acts

® Ibid.

° Alexandre Tadeu Seguim, New Transfer Pricing RieBrazil, 19 NW. J. INT'L L.

& BUS. 393, 395 (1999); see Susan C. Borkowski, gktbe Pricing (Dis)Agreements:
Differences in Tax Authority and Transnational Gmation Opinions, 22 INT'L TAX
J. 23 (1996).

19 UN Practical Manual On Transfer Pricing for Deygtay Countries, Department of
Economic and Social Affairs(2013).2.

M Death and taxes :the true toll of tax dodgipgy Christian aid Report (2008)5, Glen
Rectenwald,A Proposed Framework For resolving The transferchig Problem:
Allocating the tax base of Multinational entitieaded on real economic Indicators of
benefit and burden DUKE JOURNAL OF COMPARATIVE & INTERNATIONAL
LAW [Vol 223,2012)423, Robert Z. AliberTransfer Pricing A taxonomy of Impacts on
Economic welfare ,in Alan M.Rugman and Lorriane &qed), Multinationals and
Transfer Pricing(1985)82, Marc M. Levey et Bfgnsfer Pricing Rules and Compliance
Handbook2007)2.
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‘impact on the legitimate tax revenues of countmdgere economic
activity of the MNC takes place, and therefore #iality of such
countries to finance developméftFor instance, it is estimated that
Ethiopia has lost around 10 million Euros in tawemues due to
mispricing by MNCs:

Many countries around the world use tham’s lengthas the main
method in order to regulate transfer priciidgrazil ®> notably, however,
introduced a unique system to determine pricesaddition, there is a
growing suggestion from group of economists for Huoption of a

formulary approach, especially in developing counttfes.

12 UN manual Cited supra note 7 at 3.

13 False profit: Robbing the poor to keep the rich tfee ,A Christian Aid
Report(2009)22, U.S. researcher Raymond Baker atsnthat up to $500 billion in
capital flows out of developing countries througdntfer pricing abuses. See Raymond
Baker, Capitalism’s Achilles: Dirty money and how trenew the free market
system(2005)172.

14 John Braithwaite, Markets in Vice, Markets in Vie(2005)89-91, Karl
Wiindisch(ed.), International Transfer Pricing in the Ethical Phaateutical
Industy(2003)105-108, Michelle  Markham, The Transfer Pricing of
Intangibles(2005)20-23, Brian J. Arnold and Michael J. Mgilet International Tax
Primer(2002)60-62.

15 Marcos Aurélio Pereira Valad&o, Transfer PricingEimerging Economies :Brazilian
Case,Avilable at
http://www.un.org/esa/ffd/tax/2012EgmTax/PresentatPereiraValadao.pdf,Accessed
on May,21,2013, Brazil-Changes to Transfer Pricimgles(2013)available at
http://www.kpmg.com/global/en/issuesandinsightg&zispublications/taxnewsflash/pa
ges/brazil-changes-to-transfer-pricing-rules-204®a accessed on May 22, 2013,
Attaining Falaco, Brazilian transfer pricing —A PBtigal Approach Could this be a
model for Developing Countries ,A  presentation ilabde  at
http://www.taxjustice.net/cms/upload/pdf/Tatiana%al®a0%201206%20Helsinki%?20
ppt.pdf,accessd on May22,2013.

® Reuven S.Avi-Yonah and Kimberly Clausing, Proposal To Adopt Formulary
Apportionment For Corporate Income Taxation: Thentilgon Projed¢ , Working Paper
No.85 of June 2007, University of Michigan Law Sch¢*The Hamitlon Project”),
Reuven S. Avi-Yonahet al, Allocating Business Profits for Tax Purposes: A frsal
to Adopt a Formulary Profit Spp) University of Michigan Law School Program inwa
and Economics working paper ,available at httpuAteepress.com/umichlwps-olin/art95
accessed on June 12 ,2012.
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In Ethiopia, article 29 of the Income tax Proclaimatregulates MNCs
intra trade. The article read$:
‘Where conditions are made or imposed between perso
carrying on business in their commercial or finaaici
relations which differ from those which would bedma
between independent persons, the Tax Authority may
direct that the income of one or more of those tesla
persons is to include profits which he or they wlooidve
made but for those conditions. The Tax Authorigllsio
so in accordance with the directives to be issugdhe

Minister.’

According to the above provision, ERCA can use egitbne of the

following approaches to regulate MNCs intra trade.

2.1. The Arms’ Length Method

As provided in article 29(1) of the proclamatiometarm’s length
approach is the primary approach that would be nagicable in case
of MNCs intra trade.

The arm’s length approach, as enunciated in the EDd UN

guidelines, is the most widely practiced methoduatbthe world. The
arm's-length principle states that the amount cvhtgy related party to
another for a given product must be the same Hweiparties were not
related. An arm's-length price for a transactiqrtherefore, the price of

that transaction on the open market. The prin@pidibits the regulation

7 1ncome Tax Proclamation No.286/2002,art.29.
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of the price for a particular item by anything athigan market forces. In

this regard, article 9 of the OECD Model Tax Corti@n states the

following:
‘[Where] conditions are made or imposed between tthe
[associated] enterprises in their commercial or dincial
relations which differ from those which would be dma
between independent enterprises, then any profhghw
would, but for those Conditions, have accrued te ohthe
enterprises, but, by reason of those conditionsehaot so
accrued, may be included in the profits of thatgmise and

taxed accordingly*®

18 Michelle Markham,cited supra note 14,at110, Waddiyustafa AbdallalGritical
Concerns in Transfer Pricing and Pract{@004)150, Michael C. Durst, Making
Transfer Pricing Work for Developing Countries, Beter 10,2013 ,available at
http://www.taxjustice.net/cms/upload/pdf/Durst _20di8veloping_countries.pdf,acesse
d on may 18,2013. See also Michael C. Duits, Not Just Academic: The OECD
Should Reevaluate Transfer Pricing Laws,” Tax Ndt¢srnational, Jan. 18, 2010, p.
247, Doc 2009-26892 , or 2010 WTD 11-14 ; and Durke President’s International
Tax Proposals in Historical and Economic Perspegtivax Notes International, June 1,
2009, p. 747, Doc 2009-11696 , or 2009 WTD 103-Rébert Feinschreiber and
Margaret Kent, Asia-Pacific Transfer Pricing Handbo@2012)485, _Robert
Feinschreiber,Transfer Pricing Methods: An Applications Ga{@004)70,_Marc M.
Levey et al ;Transfer Pricing Rules and Compliance Handh@®7)160, Alan Paisey
and Jian Li,Transfer Pricing: A Diagrammatic and Case Studyrddtiction, with
Special Reference to Chi{2912)108, Erik WintzerTransfer Pricing for Multinational
Enterprises: An Integrated ApproadB007)22, See also Article 9 paragraph 1 of the
OECD Model Tax Convention , available at http://wwecd.org/tax/transfer-pricing
accessed on June 12,2013, The UN Model ConveaAtiticie 9(1) states the following

“Where: (a) an enterprise of a Contracting Startigpates directly or indirectly in the
management, control or capital of an enterprista@bther Contracting State, or, (b) the
same persons participate directly or indirectltiia management, control or capital of
an enterprise of a Contracting State and an engerpf the other Contracting State, and
in either case conditions are made or imposed letwhe two enterprises in their
commercial or financial relations which differ froflmose which would have been made
between independent enterprises, then any proffiishavould, but for those conditions,
have accrued to one of the enterprises, but, bgoreaf these conditions, have not so
accrued, may be included in the profits of thaegmise and taxed accordingly
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The OECD empowers local tax authorities to adjustigs when the
price charged by related companies differs frons¢hwhich might have
been charged by unrelated parties for the samsacéion. Both model
laws treat related MNCs as if they were unrelatependent entities.

Transfer pricing rules are intended to govern tmatens among related
parties'® As a result, relatedness or otherwise of it, éemtral concept to
the operation of transfer pricing. Therefore, tasason arrangements
between unrelated partiespeit showing clear pricing differences from

the ordinary market, are not subject to articlé29.

According to the Income Tax Proclamation, a relgiedson, for natural
person includes any relative of the natural pefSdelative, on the other
hand, encompasses the spouse of the person; onaastar, lineal
descendant, brother, sister, uncle, aunt, nepheegen stepfather,
stepmother, stepchild, or adopted child of thasperor of the spouse,
and in the case of an adopted child the adoptiverp All these

individuals are considered related according to ldve. As a result,
transactions among enterprises owned by theseidogils will be the

subject of the law. For instance, an enterprise esivpy two brothers

% In the UN model tax convention the term used ideorto refer to these groups of
taxpayers is ‘associated enterprise’. The modeldefised associated enterprises as (a)
an enterprise of a Contracting State participatégctlly or indirectly in the
management, control or capital of an enterprista@bther Contracting State, db) ¢the
same persons participate directly or indirectltiia management, control or capital of
an enterprise of a Contracting State and an ergerpf the other Contracting State.
20 A transfer pricing rule resembling to that intredd by Brazil will give an
opportunity to tax authorities to tackle profit nioy scheme even when the parties are
unrelated.
Z Income Tax Proclamation Cited supra note 17, (.2

Ibid.
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shall be considered related; hence, they could Uigest to transfer

pricing procedures.

In addition, a trust and in respect of which a treéais or may be a
beneficiary is considered related persthBor instance, ‘A’ who is the
brother of ‘B’ may be beneficiary of a particulaudt, therefore, any
dealing between the trusts and ‘A’ could be congdeas a related party
transaction. A partnership, joint venture, or uonporated association or
body or private company; and any member thereesective of the

degree of control shall be considered related psf$o

In the case of a share company a person that ¢®ddé6 or more of the
right to vote, or the rights to distributions capior profits, either directly
or through one or more interposed companies, patips, or trusts is
considered a related persoilhe writer argues that a 10% threshold for
establishing relatedness is a very low standardsfarter country like
Ethiopia. This will create a cumbersome task onatiaditors as it requires

them to check the books and accounts of many cet@mpanies.

When MNCs transact each other, they structure theiisactions in such
a way as to ensure that profits are located irriadiction with the most
desirable tax consequences. As a result of thanster pricing is
basically viewed as a transaction between relateldnan-related parties.
Consequently, the presence of a resident and ndanéscompany is

considered to be an indispensable part of trarmiemg rules in most

2 bid.
2 bid.
2 bid.
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countries. The Ethiopian law, however, does notiregthe presence of
nonresident party in the transaction. The rulesegaung transfer pricing
can even be made applicable to transaction madsebgt two non

related parties.

3. Advance Pricing Agreement (APA)
An advance pricing agreement (hereinafter, APA)ars agreement
between the tax authority and MNC regarding theipgi of goods. A
typical APA includes the set of criteria for theetenination of the arm’s
length transfer pricing, transactions within these of the agreement
and time within which the agreement appfi@#PA is considered by
many to be a more co-operative approach to addigessansfer pricing
compliancé€’ In addition, APA is further credited for relievinthe
taxpayer and the tax authority of costs relatethxoaudits. The Income
Tax Proclamation also contains the following pravisregarding APA:

‘In order to ensure the just and efficient applioat of this

Article, the Tax Authority may make agreementsdwaace

with persons carrying on entrepreneurial activitissibject to

conditions if necessary that specified conditiorstween

% OECD Tax and Development Center, Advance Pricimpamigements Approach to
Legislation (2012)2.

?" Diane M. Ring,On the Frontier of Procedural Innovation: Advanc&licing
Agreements and the Struggle to Allocate IncomeCfoiss-Border Taxation21 Mich.
J.of Int. Law (2000) 143, Anuschka Bakker and dhak.Levy (ed),Transfer pricing
and Dispute Resolution: Aligning strategy and Exe2011)116, Carlo Romano,
Advance Tax Rulings and Principles of Law: TowamlsEuropean Tax Rulings
System(2002)38, Alan Paisey and Jian Li cited supra A8tat 108.
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related persons do not differ from those which wdag¢ made

between independent persoffs.’

In the Ethiopian context, ERCA is given the powerntake advance-
pricing agreements with MNCs. However, in courtrike Ethiopia
where there exists a very ineffective auditing eyst MNCs will have
little incentive to enter into an APA with tax aaotities. As a result, not
even single MNC has applied for an APA to this date

In addition to Article 29 of the Income Tax Prockion, ERCA may
also use other provisions, introduced by the laththe main purpose of
achieving other objective, to complement the appilbi; of Article 29.
These scattered provisions and the extent of thpplicability in

regulating transfer pricing are discussed in thda sab section.

3.1. Thin Capitalization®

Debt financing is one of the fund-raising schemesailable to traders,
equity financing being the other. According to Bghian tax law,

Schedule ‘C’ taxpayers, while calculating theiradhbe income, are given
the right to deduct interest payment on their digbin their gross

income®°

% Income Tax Proclamation Cited supra note 17, $(2)2

% Thin capitalization is when large proportion oé tbapital of the company is through
debt financing rather equity financing.

% Ethiopia follows a scheduler approach to the farabf income. Accordingly, there
are four schedules each taxing a distinct and aépaype of income. Schedule "A’ is
used for income from employment, "B for incomesnirrental of building, "C" for

incomes from business and the rest of incomeshaitiaxed using schedule D.
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When it comes to loans from foreign institutionswever, the law has
made it crystal clear that such loans can only édudted if it fulfills
some requirements. First, the lending institutiomstrsecure permission
from the National Bank of Ethiopia. Furthermoreiopito granting the
loan, the lending institution must inform the tamtleority about the
modality of the loan. And finallythe borrower ... withholds 10% from
the gross interest payable to the lender and trensséame to the Tax

Authority within two months of the end of the figezar’. **

These requirements give ERCA a golden opportunitgxamine,nter
alia, the nature of the loan, the modality of repaym#rd,interest to be
paid, the relationship of the parties, etc. Asslte ERCA will have an
ample opportunity to keep at bay the possibilityedated parties giving
loan to each other and moving large amount of moagyinterest
payment. In addition, the 10% withholding obligati@n the local
taxpayer reduces the amount of untaxed profit featine country even
when the loan agreement is undetected mispriciremgementalbeit by
10%3

3.2. Services Rendered by a Head Company to the Sudhiary

One of the transfer pricing schemes by the MNCis ithe form of fee
called consultancy fee. According to this schembpsdinate companies
transfer large amount of fund as a consultancytdethe head company
or to affiliates controlled by the head companyr Ewample, a resident

3! Income Tax Regulation N0.78/2002, art.10.

32 A resident company that failed to withhold the 16%m the nonresident company
shall be prohibited from deducting the amount Eaidnterest as the end of the tax year.
In addition, there will be a penalty for failurewdthhold the stated amount.
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horticulture exporting company may enter into a kearassessment

service contract with a related nonresident company

Receiving services from nonresident unrelated pdréyg not been
outlawed by the proclamation. The law rather madkfficult for MNCs
to transfer funds untaxed by using this schemeo#/lingly, a business
located and operating in Ethiopia as a branch,idialbg or associated
company of a business located and operating abmoast prove the
following in order to deduct the cost of servicentanresident company
from its gross income. First, the payment in questwas made for
services actually renderdd Second, the company is required to prove
that the service was necessary for the business canttl not be
performed by other persons or bodies or by thenssiitself at a lower
cost® This has never been a problem to MNCs as they altympresent

a cooked data to present that the services wdegimendered®

3.3. Regulation of Commission Work

Commission work is the other area of concern. Atesl company
residing outside the country may demand paymemh fitee company
in Ethiopia for commission works it has carried fewor of the
company residing in Ethiopia. Regarding this mattee law laid
down stringent criterias that must be fulfilled arch payments to be
considered deductible. Accordingly, companies arpiired to prove
that a service is in fact rendered. This requi@®ganies to present

zj See article 8(6) of the Income Tax Regulation.

Ibid.
% In the chapter dealing with the Dirty Money Useanmual, Baker, from his rich
experience working with MNCs has discussed waysasily by passing requirements
like this. See Baker Cited Supra note 13at p.24
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objective evidence showing the completion of thekw&urthermore,
the amount paid as a commission must correspotigetmormal rate

used by other businesses engaged in similar tfade.

3.4.Transfer of Business Assets

The taxpayer may sell a property purchased fomassi purposes at a
later date. Such transfer may attract a loss @i ¢n this regard, the
Income Tax Proclamation recognizes the loss by ttheayer’’
Accordingly, a taxpayer is entitled to a deductfonlosses incurred
while transferring business assets. The law, howedees not
recognize losses incurred when the transfer is dmtwrelated
parties® The non-recognition of such loss mitigates transé

properties that aim at avoiding tax obligations agmNCs.

3.5. Loss on Transfer of Certain Investment Propest

An income derived from transfer of investment prtyés subject to
the payment of income taX.A taxpayer may record loss or gain from
the transfer of the property. The gain is subjedak at 15% flat rate.
On the other hand, when the taxpayers’ recordss, lthe loss is offset
against gains derived from properties that are estibjo the same
schedule. For instance, a person that losses EJTBA®n transfer of
shares can deduct this amount from the income g#heoy selling

another set of shares at other times. This lossy darward rule,

% |d.art.8 (5).

37 Income Tax Proclamation supra note 17, art .24.

3 See art.24(6)of the Income Tax Proclamation.

*d., art.37. Shares of Companies and building Usedactories and offices are the
properties that will be subject to the paymentheftiax.
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however, does not apply to losses recorded betnaelated partie&’
This rule restricts the possibility of transferrigigares between related

companies, which is mostly not motivated by ecoror@asons.

4. Transfer Pricing in the Customs Proclamation

A customs duty is levied on all imports into thauotry unless the goods
are specifically exempted. The customs value ofgtheds is the base of
the duty. Consequently, the amount of customs diutsn each item
depends on the customs value for the good, higitoms value results
in higher tax revenues to the tax authorities dredvice versa results in

lower tax revenue.

According to the Customs Proclamation, transacti@oe is the primary
valuation method used to determine the customsevaluimported

goods™ The transaction value is defined in the Proclaomedis ‘the price

“01d. art.37(6)of the Income Tax Proclamation.

“1 Customs Proclamation No. 622/2009, art.33(1). Ss® Winham, Gilbert R.,
International Trade and the Tokyo Round Negotiat{®®86).106,Sheri Rosenow and
Brian J. O'She&, Handbook on the WTO Customs Valuation Agregi2@hd)5,
Nuschka Bakker, Belema Obuoforibbransfer Pricing and Customs Valuation: Two
Worlds to Tax as Oifg009)62, Ainsworth, RT 2007, IT-APAS: harmonizing
inconsistent transfer pricing rules in Income TamMstoms VAT, Boston University
School of Law, Working Paper Seriestaw and Economics, No. 07-
23(2007),http://papers.ssrn.com/sol3/Delivery.cf&#8l_1D1013518 code355514.pdf
?abstractid=1013518&mirid=1,accessed on April @12 Rajkarnikar, P., 2007
“Implementation of the WTO customs valuation agreatin Nepal: An ex-ante impact
assessment”, pp. 195-220, Chapter VI in ESCAPade facilitation beyond the
multilateral trade negotiations: Regional practicesustoms valuation and other
emerging issues — A study by the Asia-Pacific ReBeand Training Network on
Trade (United Nations, New York) Available online at:
http://www.unescap.org/tid/artnet/pub/tipub2466.ad€essed on July 10,2012,Dominik
Lasok, The Trade and Customs Law of the European UBH&t(1998)278, Junji
Nakagawa, International Harmonization of Economic Regula(@®11)31,Hironori
Asakura, WorlcHistory of the Customs and Tariff2003)282.
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actually paid or payable for the good8As explained in the interpretive
note to article 1 of GATT, such payment need notlaele in the form of
money. Other forms of payment such as payment gftirdetter of credit
or other form of negotiable instruments are alsusatered proper modes

of payment®®

However, the transaction value, which is the prilpathosen method of
valuation in GATT and Customs Proclamation, may lm®taccepted by
the customs authorities due to various justifialel@sons. Whenever this
happens, the customs value of a good is determisieg the transaction
value of identical good¥. Nevertheless, when goods identical to the
product being assessed do not exist in the mahestransaction value of
similar goods shall be taken as a third alternatiimasactional value of
the good® Moreover, if the above methods fail customs atitiesr may
use the deductive, the computed or the fallbackhatetin order to
determine the customs value when the other systain® produce the

needed resuff

When the parties involved in international trade eglated parties, the
transaction value must pass either the circumssanteale test or test

“2 |bid. See also article 1(1) of the Agreement iImplementation of Article VII of the
General Agreement on Tariffs and Trade 1994.

3 Interpretative note to article 1(1) of the Agreeine

 Customs Proclamation Cited supra note 41 , AritBd,identical goods must be of
those sold for export to Ethiopia at the same corniaelevel and in substantially the
same quantity at or about the same time as thesgoeidg valued. When information is
not available on identical good of substantiallg tame quantity at about the same
time, the transaction value of identical goods sul@ different commercial level or in
different quantities by making adjustments to takeount of differences attributable to
the commercial level or to the quantity.

*®1d. art.35.

®1d. arts.36-38.
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value in order to be accepted as the customs Vatutae good'’ If the

importer fails to prove either one of the test, ER€n determine the
customs value of the goods. However, concerningidbee as to how
ERCA determines the customs value is concernetijngpts provided in
the Proclamation. Yet, obviously, it ERCA deternsing based on

estimation.

4.1. The Circumstances of Sale Test
As provided in Article 33(5) of the Proclamatiohgttransaction value
between a related buyer and seller may be accgstedistoms value if
examination of the circumstances of the sale ofrtiported merchandise
indicates that the price has not been influencethbyrelationship of the
parties involved® The Customs Proclamation nonetheless failed to
specify what circumstances to look at and how ¢k lat those matters. It
is unfortunate that the valuation directive thaswsapposed to cover this
matter has completely overlooked the matteERCA however can use
the interpretive note to paragraph of the GATT asdance. The
interpretative note provides that during transacamong related parties,
the customs authorities, among others things sHoaoldat whether:

“[t] he price was settled in a manner consistent with th

normal pricing practices of the industry in questio[t]he

“" A buyer and a seller shall be deemed to be reliétéry met one of the following
requirements; one of them is an officer or direabithe other’s business or the two
businesses b) they are legally recognized partndrgsiness or the two businesses have
employer-employee relationship. In addition if amfethe business owns at least 10 %
of the shares of the other's business or oneeof tlirectly or indirectly or both of them
are directly or indirectly controlled by a third rpa or both of them directly or
indirectly or related by consanguinity or affinitp to the second degree.
“81d. art.33 (5).

See Customs Valuation Directive 70/2004, availableat
http://www.erca.gov.et/docs/1564.pdf.acessed on ¥/2013.
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price was settled in a manner consistent with thg the
seller settles prices for sales to buyers who arerelated
to it; or [t}he price is adequate to ensure recoyef all
costs plus a profit that is equivalent to the fisn@verall
profit realized over a representative period of ginm

sales of merchandise of the same class or Rfhd”

4.2. Test Value

Under test value, the transaction value betweeate@lparties is tested
using specified standard values. This method regumporters to prove
that their transaction closely approximates to :

v the transaction value in sales, between buyersalhets who are
not related, of identical or similar goods for exptm Ethiopia
during the same period or

v' The customs value of identical or similar goods thustoms
value of which is determined according to the coregwalue
method or the customs value of identical or

v Similar goods the customs value of determined alixgrto the

fallback method®!

5. Income Taxvs. Customs Duty: Divergence or Convergence?
Rules regulating transactions among related padiast in both the
Income and the Customs Proclamations. The Custoroslamation
primarily targets to increase transfer price betwestated parties so as to

generate the maximum revenue possible. On the argntthe Income

*0 Interpretive Note to article 2 of the GATT.
*1 Customs Proclamation cited supra note 41, arg)33(
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Tax Proclamation aims at reducing transfer pri@asgow as possible so
as to increase the taxable income of the residenipany through
reducing the legally allowed deductible items. Tdigergent nature of
the two rules create additional cost on MNCs ageduires them to
comply with both, at times contradictory formalgianswering the same

single questionwhat is the arm'’s length price of a product?’

As it has been discussed in the previous sectlmn ptovisions of the
Income Tax Proclamation that govern transfer pgaannot be put into
practice as it is due to lack of directives outignithe arm’s length
approach to be deployed. On the other hand, wefioca@nprovisions

enough to govern customs valuations in the Cust®raslamation. This
gives unique opportunity for the country in termf imtegrating the

customs and Income Tax Proclamation provisions igowg the area.
Accordingly, while drafting the arm’s length mettsa be applied in the
country, ERCA must align it to customs valuatioestl importers will

incur unnecessary compliance burdens, ultimatelikimgathe country a

less desired destination for FDI.

*21n order to find a workable solution to this preisl the World Customs Organization
(WCO) and the OECD jointly hosted two internationahferences on Transfer Pricing
and Customs Valuation. The first conference todcelat the WCO headquarters in
Brussels in May 2006, and the second conferencehefisat the same venue in May
2007WCO/OECD CONFERENCE ON TRANSFER PRICING AND CQuUsvS
VALUATION at

http://www.oecd.org/document/39/0,2340,en_2649 26186541927 1 1 1 1,00.ht
ml, See also International Conference on Trangfieirg and Customs Valuation at
http://www.oecd.org/document/39/0,3343,en_2649 26186541927 1 1 1 1,00.ht
ml.Even though an agreement had not been reachedrmergence of the two systems,
delegates came to understanding that tax auttsoritiest take the implications of one
decision over the other.
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6. Challenges in Controlling Transfer Pricing in Ethiopia

Flow of FDI into the Country is increasing everyayewith the
increase in investment the volume of import inte ounty is also
increasing. These two factors make income and mssttransfer
pricing a huge risk to the national revenue unlésskled by
appropriate legislative and administrative measur€urrently,
nonetheless, the tax machinery has blatantly faitecaddress the

problem due to the following reasons.

Firstly, the Customs Proclamation has incorporatethiled provisions
governing transfer pricingalbeit with provisions which require further
clarity.>® The same cannot be said about the Income Tax &Pnagion,

however. The Proclamation has entrusted the MinisfrFinance and
Economic Development the power of legislating aedive to further

implement transfer pricing provisions. Yet, the Miny has failed to
come up with detailed directives governing thisaare

Secondly, the primary step in the regulation ofigfar pricing,nter alia,

is the identification of those businesses consttlerebe related. Both the
Income and the Customs [Proclamations] have incatpd their own
tests in order to determine the relatedness omneibe of companies. Yet
again, the authority has not identified compan@ssaered to be related,;

consequently, companies trade with each other withoy restrictions?

*3 Under the circumstances of test, the law has tkenitaclear the circumstances that
will be used in order to test a particular tranisarct

> One Task force organized by the Ethiopian Cust@ms Revenue Authority is
compiling data on enterprises suspected of beiageek
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Thirdly, controlling transfer pricing requires wéthined expertise and
well organized system for documentation. Nonetlslg®e department in
the tax authority is under staffed compared toNINCs that it strives to
control®® In addition, the Income Tax Proclamation has nobiporated
a single provision that requires companies to kaepsubmit documents

when they transact with related parties.

Fourthly, the transfer pricing approach incorpadaite the Income Tax
Proclamation requires the availability of a compégadata. Obviously,
for some items, comparable data is unavailablehe dountry due to
absence of competing market forces. The authardgetheless, failed to
organize a comparability data even in areas wheyee market forces

exist.

Conclusion

The Ethiopian government has done a commendablk wonaking the

country a desirable destination for investment.aAgesult, the flow of

foreign investment in the country is rising. Withcrease in flow of

international trade, the revenue from internatidrede is also increasing.
Nonetheless, absence of clear transfer pricing srund non-

implementation of those scanty provisions that tbeuntry has is

resulting a huge loss in local revenue.

* Till August 2013, the department in the customsnbh entrusted with this
responsibility has only less than 5 personnel, e&®iits income branch does not exist
at all. Field observation conducted by the reseatch
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An organized and clearly structured income andarusttransfer pricing
regulations, therefore, would enable the Countrgaitect revenues from
international transactions. In order to realizes thibjective, the Country
must first introduce a directive that clearly ool the arm’s length
approach to be used by related parties. In addiionumentations that
must be submitted when related parties enter wraosactions must be
clearly specified in the Income Tax ProclamatiorheTdocument

submitted by taxpayers, in addition to its use &ethmine the arm’s
length or otherwise of transactions at hand, cao assist the authority in
its assessment of the comparability of other bssies dealings in
identical or similar matters. Furthermore, whilafting the directive,

contradictions must be avoided between the prawssiof the Customs

Proclamation dealing with similar matter.
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